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House  committee  reported  H.  R.  U333  with 
amendments.  H.  Report  No.  1108.  Print  of 
bill  and  report. 

House  passed  H.  R.  U333  as  reported. 

H.  R.  b333  was  referred  to  the  Senate 
Judiciary  Committee.  Print  of  bill  as 
referred . 

Senate  committee  voted  to  report  H.  R. 

H333  (but  did  not  actually  report). 

Senate  committee  report  H.  R.  U333  without 
amendment.  S.  Report  No.  2107.  Print  of 
bill  and  report. 

Senate  passed  H.  R.  U333  without  amend¬ 
ment. 

Approved:  Public  Law  87-772. 


Hearing : 


House  hearing  on  H.  R.  U333 - 


.  0  ’<  •  '  ♦  •  • 

1*'' ■  '  "h  :i".  ■  arlJ  of  l •>*neiOT.  R-fiV 

,  ■ 

Id?X 

t$  ,dn 

» 

i  '  ( 

.  •  :  ■  '  .  '  i 

: 

„  .  '  ' 

.  : 

£&?£ 

.  '  '  .  Itf 

.  " 

i:?x 

t 

»  •  •  ,  , 

0  ■  ■ 

Xc£X 

l 

« 

Xctfl 

J  ■ 

• 

*  •  •  r  ' 

.  ' 

sa^x 

o'  •  ‘  ”  '*• 

, 

n  .  •  ’  .  ,  *  V';0/ 

. 

;  .  ■  -  •• 

ti  ' 

.  f«e.  -■ 

5&I 

,  ■-•<$  •  •  •  f 

sa?x 

.• 

•  cr'V.  .  . !]  no  •  <  •  F 

DIGEST  OF  PUBLIC  LAN  87-772 


TRADEMARK  ACT  AMENDMENTS .  Makes  a  number  of  miscellaneous 
changes  in  the  Trademark  Act  of  1946  so  as  to  clafify  the 
meaning  of  several  provisions  relating  to  details  of 
registration,  administrative  and  court  procedure,  internal 
organization  of  the  Patent  Office  regarding  trademark 
matters,  and  refinement  of  language  considered  to  be 
desirable. 


’  't.  ' 


ri.  d  eft  t  j  l  <.  r  ■  ,r'd  >,  ■:  j 

•  ■  '  (  r:  i  .  • ; 

•••*••  -  i  '  0(  _  M ...  1 8  "u  ,»  <t  j  . 

3  lrj»3i  <!  '3  no.  3  ,./ir 

■  ’  -J  >'»'•••■  >J  ->  ■  !■  1  ''.'1  ,  ‘..I.-., 

.  ■  ■ r-  '■  :  - 


87  th  CONGRTSS 


A**  MU  - 


Mr.  IrfswAr  introduced  :  .  •  :  ih  ;* 


BHX 


•  ■«*/  r,;v. 

other  pu.p- 


87th  CONGRESS  T  ¥  W%  n 

icts™  H.  K.  3779 


IN  THE  HOUSE  OF  REPRESENTATIVES 


February  2;  1961 

Mr.  Lindsay  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  the  Judiciary 


A  BILL 

To  amend  the  Act  entitled  “An  Act  to  provide  for  the  regis¬ 
tration  and  protection  of  trademarks  used  in  commerce,  to 
carry  out  the  provisions  of  international  conventions,  and  for 
other  purposes”,  approved  July  5,  1946,  as  amended. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  paragraph  (1)  of  subsection  (a)  of  section  1  of  the 

4  Act  entitled  “An  Act  to  provide  for  the  registration  and  pro- 

5  tection  of  trademarks  used  in  commerce,  to  carry  out  the 

6  provisions  of  international  conventions,  and  for  other  pur- 

7  poses”,  approved  July  5,  1946  (60  Stat.  427) ,  as  amended, 

8  is  amended  by  striking  the  words  “as  might  be  calculated  to 

9  deceive”  and  inserting  in  lieu  thereof  “as  to  be  likely,  when 
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applied  to  the  goods  of  such  other  person,  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive”;  and  by  striking  the 
words  “or  services”  from  the  proviso  thereof. 

Sec.  2.  Subsection  (d)  of  section  2  is  amended  by  strik¬ 
ing  the  language  beginning  with  the  word  “confusion”,  first 
appearance,  and  ending  with  the  word  “herewith”  at  the  end 
of  said  subsection  and  inserting  in  lieu  thereof  the  following : 
“confusion,  or  to  cause  mistake,  or  to  deceive:  Provided, 
That  when  the  Commissioner  determines  that  confusion,  mis¬ 
take,  or  deception  is  not  likely  to  result  from  the  continued 
use  by  more  than  one  person  of  the  same  or  similar  marks 
under  conditions  and  limitations  as  to  the  mode  or  place  of 
use  of  the  marks  or  the  goods  in  connection  with  which  such 
marks  are  used,  concurrent  registrations  may  be  issued  to 
such  persons  when  they  have  become  entitled  to  use  such 
marks  as  a  result  of  their  concurrent  lawful  use  in  commerce 
prior  to  (i)  the  earliest  of  the  filing  dates  of  the  applications 
pending  under  this  Act;  or  (ii)  the  date  of  a  registration 
granted  under  this  Act;  or  (iii)  July  5,  1947,  in  the  case  of 
registrations  previously  issued  under  the  Act  of  March  3, 
1881,  or  February  20,  1905,  and  continuing  in  full  force 
and  effect  on  that  date;  or  (iv)  July  5,  1947,  in  the  case 
of  applications  filed  under  the  Act  of  February  20,  1905, 
and  registered  after  July  5,  1947.  Concurrent  registrations 
may  also  he  issued  by  the  Commissioner  when  a  court  of  com- 
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1  petent  jurisdiction  has  finally  determined  that  more  than  one 

2  person  is  entitled  to  use  the  same  or  similar  marks  in  com- 

3  merce.  In  issuing  concurrent  registrations,  the  Commis- 

4  sioner  shall  prescribe  conditions  and  limitations  as  to  the  mode 

5  or  place  of  use  of  the  mark  or  the  goods  in  connection  with 

6  which  such  mark  is  registered  to  the  respective  persons.” 

7  Sec.  3.  Section  6  is  amended  by  striking  the  entire  seo- 

8  tion  and  inserting  in  lieu  thereof  the  following : 

9  “Sec.  6.  (a)  The  Commissioner  may  require  the  appli- 

10  cant  to  disclaim  an  unregistrable  component  of  a  mark 

11  otherwise  registrable.  An  applicant  may  voluntarily  dis- 

12  claim  a  component  of  a  mark  sought  to  be  registered. 

13  “(b)  No  disclaimer  heretofore  or  hereafter  made,  oi 

14  made  under  paragraph  (d)  of  section  7  of  this  Act,  shall 

15  prejudice  or  affect  the  applicant’s  or  registrant’s  rights  then 
1®  existing  or  thereafter  arising  in  the  disclaimed  matter,  or  his 
17  right  of  registration  on  another  application  if  the  disclaimed 
1®  matter  be  or  shall  have  become  distinctive  of  his  goods  or 

19  services.” 

20  Sec.  4.  The  first  sentence  of  subsection  (a)  of  section  7 

21  is  amended  by  striking  therefrom  the  word  “either”;  by 

22  striking  the  words  “name  printed”  and  inserting  in  lieu 
2^  thereof  the  words  “signature  placed”;  by  striking  the  words 

24  “and  attested  by  an  assistant  commissioner  or  by  one  of 

25  the  law  examiners  duly  designated  by  the  Commissioner,” 
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and  by  striking  the  words  “and  a  record- thereof,  together 
with  printed  copies  of  the  drawing  and  statement  of  the  appli¬ 
cant,  shall  be  kept  in  books  for  that  purpose”  and  inserting 
in  lieu  thereof  the  words  and  a  record  thereof,  shall  be  kept 
in  the  Patent  Office.”  The  second  sentence  of  subsection 
(a)  of  section  7  is  amended  by  striking  therefrom  the  word 
“certificate”  and  inserting  the  word  “registration”  in  lieu 
thereof;  and  by  striking  therefrom  the  words  “the  draw¬ 
ing  of”. 

Subsection  (d)  of  section  7  is  amended  by  striking  the 
entire  subsection  and  inserting  in  lieu  thereof  the  following: 
“Upon  application  of  the  registrant  the  Commissioner  may 
permit  any  registration  to  be  surrendered  for  cancellation,  and 
upon  cancellation  appropriate  entry  shall  be  made  in  the 
records  of  the  Patent  Office.  Upon  application  of  the  regis¬ 
trant  and  payment  of  the  prescribed  fee,  the  Commissioner 
for  good  cause  may  permit  any  registration  to  be  amended 
or  to  be  disclaimed  in  part:  Provided,  That  the  amendment 
or  disclaimer  does  not  alter  materially  the  character  of  the 
mark.  Appropriate  entry  shall  be  made  in  the  records  of 
the  Patent  Office  and  upon  the  certificate  of  registration  or, 
if  said  certificate  is  lost  or  destroyed,  upon  a  certified  copy 
thereof.” 

Subsection  (e)  of  section  7  is  amended  by  striking  the 
words  “certificates  of” ;  by  adding  an  “s”  to  the  word  “regis- 
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tration  ’;  and  striking  the  words  “a  chief  of  division”  and 
inserting  in  lieu  thereof  “an  employee  of  the  Office”. 

Subsection  (f)  of  section  7  is  amended  by  striking  from 
the  first  sentence  the  words  “,  signed  by  the  Commissioner 
and  sealed  with  the  seal  of  the  Patent  Office;”  by  striking 
the  word  “certificate”,  second  occurrence;  and  by  striking 
the  word  “certificate”,  third  occurrence,  and  inserting  the 
word  “registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking  the  entire 
section  and  inserting  in  lieu  thereof  the  following: 

“Sec.  9.  (a)  Each  registration  may  be  renewed  for 
periods  of  twenty  years  from  the  end  of  the  expiring  period 
upon  payment  of  the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  application  therefor,  setting  forth  those  goods  or  serv¬ 
ices  recited  in  the  registration  on  or  in  connection  with  which 
the  mark  is  still  in  use  in  commerce  and  attaching  thereto 
a  specimen  or  facsimile  showing  current  use  of  the  mark,  or 
showing  that  any  nonuse  is  due  to  special  circumstances 
which  excuse  such  nonuse  and  it  is  not  due  to  any  intention 
to  abandon  the  mark.  Such  application  may  he  made  at  any 
time  within  six  months  before  the  expiration  of  the  period 
for  which  the  registration  was  issued  or  renewed,  or  it  may 
be  made  within  three  months  after  such  expiration  on  pay¬ 
ment  of  the  additional  fee  herein  provided. 

“(b)  If  the  Commissioner  refuses  to  renew  the  regis- 
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tration,  he  shall  notify  the  registrant  of  his  refusal  and  the 
reasons  therefor. 

“(c)  An  applicant  for  renewal  not  domiciled  in  the 
United  States  shall  be  subject  to  and  comply  with  the  pro¬ 
visions  of  section  1  (d)  hereof.” 

Sec.  6.  Section  10  is  amended  by  changing  the  colon 
following  the  word  “conducted”  to  a  period  and  striking  the 
words  “ Provided ,  That  any  assigned  registration  may  be 
canceled  at  any  time  if  the  registered  mark  is  being  used  by, 
or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which 
the  mark  is  used”;  and  striking  the  sentence  “The  Com¬ 
missioner  shall  keep  a  separate  record  of  such  assignments 
submitted  to  him  for  recording.”  and  inserting  in  lieu  thereof 
“A  separate  record  of  assignments  submitted  for  recording 
hereunder  shall  be  maintained  in  the  Patent  Office.” 

Sec.  7.  Subsection  (a)  of  section  12  is  amended  by 
changing  the  period  at  the  end  thereof  to  a  colon  and  in¬ 
serting  after  the  colon  the  following:  “ Provided ,  That  in 
the  case  of  an  applicant  claiming  concurrent  use,  or  in  the 
case  of  an  application  to  be  placed  in  an  interference  as  pro¬ 
vided  for  in  section  16  of  this  Act,  the  mark,  if  otherwise 
registrable,  may  be  published  subject  to  the  determination 
of  the  rights  of  the  parties  to  such  proceedings.” 

Subsection  (c)  of  section  12  is  amended  by  striking 
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therefrom  the  first  word  of  the  last  sentence  and  inserting  in 
lieu  thereof  the  words  “Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking  the  words 
“notice  of”  each  occurrence,  and  by  adding  at  the  end 
thereof  the  following  sentence:  “An  opposition  may  be 
amended  under  such  conditions  as  may  be  prescribed  by 
the  Commissioner.” 

Sec.  9.  Section  14  is  amended  by  striking  said  section 
in  its  entirety  and  inserting  in  lieu  thereof  the  following: 

“Sec.  14.  A  verified  petition  to  cancel  a  registration  of  a 
mark,  stating  the  grounds  relied  upon,  may,  upon  payment 
of  the  prescribed  fee,  be  filed  by  any  person  who  believes 
that  he  is  or  will  be  damaged  by  the  registration  of  a  mark 
on  the  principal  register  established  by  this  Act,  or  under 
the  Act  or  March  3,  1881,  or  the  Act  of  February  20, 
1905— 

“  (a)  within  five  years  from  the  date  of  the  regis¬ 
tration  of  the  mark  under  this  Act ;  or 

“(b)  within  five  years  from  the  date  of  publication 
under  section  12(c)  hereof  of  a  mark  registered  under 
the  Act  of  March  3,  1881,  or  the  Act  of  February  20. 
1905;  or 

“(c)  at  any  time  if  the  registered  mark  becomes 
the  common  descriptive  name  of  an  article  or  substance, 
or  has  been  abandoned,  or  its  registration  was  obtained 
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fraudulently  or  contrary  to  the  provisions  of  section  4 
or  of  subsections  (a),  (b),  or  (c)  of  section  2  of  this 
Act  for  a  registration  hereunder,  or  contrary  to  similar 
prohibitory  provisions  of  said  prior  Acts  for  a  registra¬ 
tion  thereunder,  or  if  the  registered  mark  is  being  used 
by,  or  with  the  permission  of,  the  registrant  so  as  to 
misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used ;  or 

a(d)  at  any  time  if  the  mark  is  registered  under 

the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 

* 

1905,  and  has  not  been  published  under  the  provisions 
of  subsection  (c)  of  section  12  of  this  Act;  or 

“  (e)  at  any  time  in  the  case  of  a  certification  mark 
on  the  ground  that  the  registrant  (1)  does  not  control, 
or  is  not  able  legitimately  to  exercise  control  over,  the 
use  of  such  mark,  or  (2)  engages  in  the  production  or 
marketing  of  any  goods  or  services  to  which  the  certifica¬ 
tion  mark  is  applied,  or  (3)  permits  the  use  of  the  cer¬ 
tification  mark  for  purposes  other  than  to  certify,  or 
(4)  discriminately  refuses  to  certify  or  to  continue  to 
certify  the  goods  or  services  of  any  person  who  main¬ 
tains  the  standards  or  conditions  which  such  mark 
certifies : 

“Provided,  That  the  Federal  Trade  Commission  may  apply 
to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
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of  this  section  any  mark  registered  on  the  principal  register 

* 

established  by  this  Act,  and  the  prescribed  fee  shall  not  be 
required.” 

Sec.  10.  Section  15  is  amended  by  striking  “  (c)  and 
(d)  ”  in  the  first  paragraph  and  inserting  in  lieu  thereof  the 
following:  “(c),  (d),and  (e)”. 

Section  15  is  amended  by  striking  “or  trade  name”  from 
paragraph  numbered  (4) . 

Sec.  11.  Section  16  is  amended  by  striking  therefrom 
the  word  “purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking  the  entire 
section,  and  inserting  in  lieu  thereof  the  following : 

“Sec.  21.  (a)  (1)  An  applicant  for  registration  of  a 
mark,  party  to  an  interference  proceeding,  party  to  an  op¬ 
position  proceeding,  party  to  an  application  to  register  as  a 
lawful  concurrent  user,  party  to  a  cancellation  proceeding,  a 
registrant  who  has  filed  an  affidavit  as  provided  in  section  8, 
or  an  applicant  for  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Ap¬ 
peal  Board,  may  appeal  to  the  United  States  Court  of 
Customs  and  Patent  Appeals  thereby  waiving  his  right  to 
proceed  under  section  21(b)  hereof:  Provided,  That  such 
appeal  shall  be  dismissed  if  any  adverse  party  to  the  pro¬ 
ceeding,  other  than  the  Commissioner,  shall,  within  twenty 

H.K.  3779 - 2 
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days  after  the  appellant  has  filed  notice  of  appeal  according 
to  section  21  (a)  (2)  hereof,  files  notice  with  the  Commis¬ 
sioner  that  he  elects  to  have  all  further  proceedings  con¬ 
ducted  as  provided  in  section  21  (b)  hereof.  Thereupon  the 
appellant  shall  have  thirty  days  thereafter  within  which  to 
file  a  civil  action  under  said  section  21(b),  in  default  of 
which  the  decision  appealed  from  shall  govern  the  further 
proceedings  in  the  case, 

“(2)  When  an  appeal  is  taken  to  the  United  States 
Court  of  Customs  and  Patent  Appeals,  the  appellant  shall 
give  notice  thereof  to  the  Commissioner,  and  shall  file  in  the 
Patent  Office  his  reasons  of  appeal,  specifically  set  forth  in 
writing,  within  such  time  after  the  date  of  the  decision  ap¬ 
pealed  from,  not  less  than  sixty  days,  as  the  Commissioner 
appoints. 

“(3)  The  court  shall,  before  hearing  such  appeal,  give 
notice  of  the  time  and  place  of  the  hearing  to  the  Commis¬ 
sioner  and  the  parties  thereto.  The  Commissioner  shall 
transmit  to  the  court  certified  copies  of  all  the  necessary 
original  papers  and  evidence  in  the  case  specified  by  the 
appellant  and  any  additional  papers  and  evidence  specified 
by  the  appellee,  and  in  an  ex  parte  case  the  Commissioner 
shall  furnish  the  court  with  the  grounds  of  the  decision  of 
the  Patent  Office,  in  writing,  touching  all  the  points  involved 
by  the  reasons  of  appeal. 
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“  (4)  The  court  shall  hear  and  determine  such  appeal 
on  the  evidence  produced  before  the  Patent  Office,  and  the 
decision  shall  be  confined  to  the  points  set  forth  in  the  reasons 
of  appeal.  Upon  its  determination,  the  court  shall  return 
to  the  Commissioner  a  certificate  of  its  proceedings  and 
decision,  which  shall  be  entered  of  record  in  the  Patent 
Office  and  govern  the  further  proceedings  in  the  case. 

“(b)  (1)  Whenever  a  person  authorized  by  section 
21  (a)  hereof  to  appeal  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals  is  dissatisfied  with  the  decision  of 
the  Commissioner  or  Trademark  Trial  and  Appeal  Board, 
said  person  may,  unless  appeal  has  been  taken  to  said  Court 
of  Customs  and  Patent  Appeals,  have  remedy  by  a  civil 
action  if  commenced  within  such  time  after  such  decision, 
not  less  than  sixty  days,  as  the  Commissioner  appoints  or 
as  provided  in  section  21  (a) .  The  court  may  adjudge  that 
an  applicant  is  entitled  to  a  registration  upon  the  application 
involved,  that  a  registration  involved  should  be  canceled,  or 
such  other  matter  as  the  issues  in  the  proceeding  require,  as 
the  facts  in  the  case  may  appear.  Such  adjudication  shall 
authorize  the  Commissioner  to  take  any  necessary  action, 
upon  compliance  with  the  requirements  of  law. 

“  (2)  The  Commissioner  shall  not  be  made  a  party  to  an 
inter  partes  proceeding  under  this  subsection,  hut  he  shall  be 
notified  of  the  filing  of  the  complaint  by  the  clerk  of  the  court 
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1  in  which  it  is  filed  and  shall  have  the  right  to  intervene  in 

2  the  action. 

3  “(3)  In  all  cases  where  there  is  no  adverse  party,  a 

4  copy  of  the  complaint  shall  be  served  on  the  Commissioner; 

5  and  all  the  expenses  of  the  proceedings  shall  be  paid  by  the 

6  party  bringing  them,  whether  the  final  decision  is  in  his 

7  favor  or  not.  In  suits  brought  hereunder,  the  record  in  the 

8  Patent  Office  shall  be  admitted  on  motion  of  any  party,  upon 

9  such  terms  and  conditions  as  to  costs,  expenses,  and  the  fur- 

10  ther  cross-examination  of  the  witnesses  as  the  court  imposes, 

11  without  prejudice  to  the  right  of  any  party  to  take  further 

12  testimony.  The  testimony  and  exhibits  of  the  record  in  the 

13  Patent  Office,  when  admitted,  shall  have  the  same  effect  as 

14  if  originally  taken  and  produced  in  the  suit. 

15  “(4)  Where  there  is  an  adverse  party,  such  suit  may  be 

16  instituted  against  the  party  in  interest  as  shown  by  the  records 

17  of  the  Patent  Office  at  the  time  of  the  decision  complained  of, 

18  but  any  party  in  interest  may  become  a  party  to  the  action. 

19  If  there  be  adverse  parties  residing  in  a  plurality  of  districts 

20  not  embraced  within  the  same  State,  or  an  adverse  party 

■* 

21  residing  in  a  foreign  country,  the  United  States  District 

22  Court  for  the  District  of  Columbia  shall  have  jurisdiction  and 

23  may  issue  summons  against  the  adverse  parties  directed  to 

24  the  marshal  of  any  district  in  which  any  adverse  party 

25  resides.  Summons  against  adverse  parties  residing  in  for- 
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eign  countries  may  be  served  by  publication  or  otherwise  as 
the  court  directs.” 

Sec.  13.  Section  23  is  amended  by  striking  from  the  last 
paragraph  thereof  the  words  “has  begun  the  lawful  use  of  his 
mark  in  foreign  commerce  and  that  he”. 

Sec.  14.  Section  24  is  amended  by  inserting  in  the 
second  sentence  thereof,  following  the  word  “time”,  the 
following:  “,  upon  payment  of  the  prescribed  fee  and  the 
filing  of  a  verified  petition  stating  the  ground  therefor,”; 
and  by  inserting  in  the  third  sentence  following  the  word 
“Board”  the  word  “which”. 

Sec.  15.  Section  29  is  amended  by  deleting  the  follow¬ 
ing:  “under  the  Act  of  March  3,  1881,  or  the  Act  of 
February  20,  1905,  or  on  the  principal  register  established 
by  this  Act,  shall”  and  inserting  in  lieu  thereof  the  follow¬ 
ing:  “in  the  Patent  Office,  may”;  and  by  deleting  “so  to 
mark  goods  bearing  the  registered  mark,  or  by  a  registrant 
under  the  Act  of  March  19,  1920,  or  by  the  registrant 
of  a  mark  on  the  supplemental  register  provided  by  this 
Act”  and  inserting  in  lieu  thereof  “to  give  such  notice  of 
registration,”. 

Sec.  16.  Section  30  is  amended  by  striking  the  word 
“shall”  in  the  first  sentence  and  inserting  in  lieu  thereof 
the  word  “may”;  and  by  striking  therefrom  all  of  said 
section  except  the  first  sentence  thereof  and  inserting  in 
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lieu  thereof  the  following:  “The  applicant  may  file  an 
application  to  register  a  mark  for  any  or  all  of  the  goods 
and  services  upon  or  in  connection  with  which  he  is  actually 
using  the  mark:  Provided,  That  when  such  goods  or  serv¬ 
ices  fall  within  a  plurality  of  classes,  a  fee  equaling  the  sum 
of  the  fees  for  filing  an  application  in  each  class  shall  be 
paid,  and  the  Commissioner  may  issue  a  single  certificate 
of  registration  for  such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is  amended  by 
striking  the  entire  subsection  and  inserting  in  lieu  thereof 
the  following: 

“Any  person  who  shall,  without  the  consent  of  the 
registrant — 

“  (a)  use  in  commerce  any  reproduction,  counter¬ 
feit,  copy,  or  colorable  imitation  of  a  registered  mark 
in  connection  with  the  sale,  offering  for  sale,  distribu¬ 
tion,  or  advertising  of  any  goods  or  services  on  or  in 
connection  with  which  such  use  is  likely  to  cause  con¬ 
fusion,  or  to  cause  mistake,  or  to  deceive ;  or 

“(b)  reproduce,  counterfeit,  copy,  or  colorably  imi¬ 
tate  a  registered  mark  and  apply  such  reproduction, 
counterfeit,  copy,  or  colorable  imitation  to  labels,  signs, 
prints,  packages,  wrappers,  receptables,  or  advertise¬ 
ments  intended  to  be  used  in  commerce  upon  or  in  con¬ 
nection  with  the  sale,  offering  for  sale,  distribution,  or 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


15 


advertising  of  goods  or  services  on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion,  or  to  cause 
mistake,  or  to  deceive; 

shall  he  liable  in  a  civil  action  by  the  registrant  for  the 
remedies  hereinafter  provided.  Under  subsection  (b)  here¬ 
of,  the  registrant  shall  not  be  entitled  to  recover  profits  or 
damages  unless  the  acts  have  been  committed  with  knowl¬ 
edge  that  such  imitation  is  intended  to  be  used  to  cause  con¬ 
fusion,  or  to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section  32  is 
amended  by  striking  the  word  “published”  and  inserting 
in  lieu  thereof  the  word  “publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is  amended  by 
striking  therefrom  the  words  “certificate  of”  in  the  first  line, 
and  changing  “certificate”,  second  appearance,  to  “regis¬ 
tration”. 

Subsection  (b)  of  section  33  is  amended  by  striking 
the  word  “certificate”,  first  appearance,  and  inserting  the 
word  “registration”  in  lieu  thereof  and  by  striking  there¬ 
from  the  word  “certificate”,  second  appearance,  and  inserting 
in  lieu  thereof  “affidavit  filed  under  the  provisions  of  said 
section  15”. 

Paragraph  (3)  of  subsection  (b)  of  section  33  is 
amended  by  striking  therefrom  the  words  “has  been  assigned 
and”;  and  by  striking  therefrom  the  word  “assignee”  and 
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inserting  in  lieu  thereof  the  words  “registrant  or  a  person  in 
privity  with  the  registrant”. 

Paragraph  (5)  of  subsection  (b)  of  section  33  is 
amended  by  striking  therefrom  the  word  “the”  following  the 
words  “date  prior  to”  and  inserting  in  lieu  thereof  the  words 
“registration  of  the  mark  under  this  Act  or”;  by  striking 
therefrom  “  (a)  or”  following  the  word  “subsection”;  and  by 
changing  the  period  to  “ ;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section  33  is 
amended  by  inserting  the  words  “registration  under  this  Act 
or”  after  the  word  “the”,  second  appearance;  by  striking 
therefrom  “  (a)  or”  following  the  word  “subsection”,  first 
appearance;  by  striking  from  the  proviso  the  words  “only 
where  the  said  mark  has  been  published  pursuant  to  subsec¬ 
tion  (c)  of  section  12  and  shall  apply”;  by  striking  the 
words  “the  date  of”*  following  the  words  “prior  to”  in  said 
proviso  and  inserting  in  lieu  thereof  “such  registration  or 
such”;  by  inserting  a  period  after  the  word  “mark”,  third 
occurrence,  and  striking  therefrom  the  words  “under  subsec¬ 
tion  (a)  or  (c)  of  section  12  of  this  Act”;  and  by  changing 
the  period  to  “;  or”. 

Sec.  19.  Section  35  is  amended  by  striking  “31(1)  (b)  ” 
and  inserting  in  lieu  thereof  “32”. 

Sec.  20.  Subsection  (b)  of  section  44  is  amended  by 
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striking  said  subsection  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

“(b)  Any  person  whose  country  of  origin  is  a  party 
to  any  convention  or  treaty  relating  to  trademarks,  trade  or 
commercial  names,  or  the  repression  of  unfair  competition, 
to  which  the  United  States  is  also  a  party,  or  extends  recip¬ 
rocal  rights  to  nationals  of  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  of  this  section  under  the  condi¬ 
tions  expressed  herein  to  the  extent  necessary  to  give  effect 
to  any  provision  of  such  convention,  treaty  or  reciprocal  law, 
in  addition  to  the  rights  to  which  any  owner  of  a  mark  is 
otherwise  entitled  by  this  Act.” 

Subsection  (e)  of  section  44  is  amended  by  inserting 
after  the  word  “a”  in  the  second  sentence  the  words  “certi¬ 
fication  of  a”;  and  by  striking  from  said  second  sentence  the 
words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows:  The  sixth 
paragraph  of  said  section,  relating  to  the  definition  of  “ap¬ 
plicant,  registrant”,  is  amended  by  changing  “and”,  second 
appearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relating  to  the 
meaning  of  the  terms  “trade  name”  and  “commercial  name”, 
is  amended  by  inserting  a  comma  between  the  words  “com¬ 
mercial”  and  “agricultural”. 

The  eleventh  paragraph  of  said  section,  being  the  defi- 
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nition  of  “service  mark”,  is  amended  by  striking  the  definiti- 
tion  in  its  entirety  and  inserting  in  lieu  thereof: 

“The  term  ‘service  mark’  means  a  mark  used  in  the 
sale  or  advertising  of  services  to  identify  the  services  of  one 
person  and  distinguished  them  from  the  services  of  others. 

i 

Titles,  character  names  and  other  distinctive  features  of 
radio  or  television  prorgams  may  be  registered  as  service 
marks  notwithstanding  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.” 

The  fifteenth  paragraph  of  said  section,  relating  to  use 
in  commerce,  is  amended  by  changing  the  period  at  the 
end  of  said  paragraph  to  a  comma  and  adding  the  words  “or 
the  services  are  rendered  in  more  than  one  State  or  in  this 
and  a  foreign  country  and  the  person  rendering  the  services 
is  engaged  in  commerce  in  connection  therewith.” 

The  seventeenth  paragraph  of  said  section,  relating  to 
the  meaning  of  the  term  “colorable  imitation”,  is  amended 
by  changing  “terms”  to  “term”  and  deleting  the  word 
“purchasers”  at  the  end  thereof. 

The  final  paragraph  of  said  section  is  amended  by  strik¬ 
ing  therefrom  the  word  “commence”  and  inserting  in  lieu 
thereof  the  word  “commerce”. 

Sec.  22.  Section  48  is  amended  by  adding,  after  “sec. 
4”  and  within  the  parenthesis,  the  following:  “;  later  re- 
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1  pealed  and  replaced  by  U.S.C.,  title  18,  sec.  706”  and  by 

2  adding  after  “sec.  248”  and  within  the  parenthesis,  the  fol- 

3  lowing:  later  repealed  and  replaced  by  U.S.O.,  title  18, 

4  sec.  708”. 
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Be  t  enacted  by  the  Senate  and  Hon, 
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IN  THE  HOUSE  OF  REPRESENTATIVES 

February  15, 1961 

Mr.  Lindsay  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  the  Judiciary 


A  BILL 

To  amend  the  Act  entitled  “An  Act  to  provide  for  the  regis¬ 
tration  and  protection  of  trademarks  used  in  commerce,  to 
carry  out  the  provisions  of  certain  international  conventions, 
and  for  other  purposes”,  approved  July  5,  1946,  as  amended. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  paragraph  (1)  of  subsection  (a)  of  section  1  of  the 

4  Act  entitled  “An  Act  to  provide  for  the  registration  and 

5  protection  of  trademarks  used  in  commerce,  to  carry  out  the 

6  provisions  of  certain  international  conventions,  and  for  other 

7  purposes”,  approved  July  5,  1946  (60  Stat.  427),  as 

8  amended,  is  amended  by  striking  the  words  “as  might  be 

9  calculated  to  deceive”  and  inserting  in  lieu  thereof  “as  to 
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1  be  likely,  when  applied  to  the  goods  of  such  other  person,  to 

2  cause  confusion,  or  to  cause  mistake,  or  to  deceive”;  and 

3  by  striking  the  words  “or  services”  from  the  proviso  thereof. 

4  Sec.  2.  Subsection  (d)  of  section  2  is  amended  by 

5  striking  the  language  beginning  with  the  word  “confusion”, 
®  first  appearance,  and  ending  with  the  word  “herewith”  at 

7  the  end  of  said  subsection  and  inserting  in  lieu  thereof  the 

8  following:  “confusion,  or  to  cause  mistake,  or  to  deceive: 

9  Provided,  That  when  the  Commissioner  determines  that 

10  confusion,  mistake,  or  deception  is  not  likely  to  result  from 

11  the  continued  use  by  more  than  one  person  of  the  same 

12  or  similar  marks  under  conditions  and  limitations  as  to  the 

13  mode  or  place  of  use  of  the  marks  or  the  goods  in  connec- 

14  tion  with  which  such  marks  are  used,  concurrent  registrations 

15  may  be  issued  to  such  persons  when  they  have  become 

16  entitled  to  use  such  marks  as  a  result  of  their  concurrent 

17  lawful  use  in  commerce  prior  to  (i)  the  earliest  of  the 

18  filing  dates  of  the  applications  pending  under  this  Act;  or 

19  (ii)  the  date  of  a  registration  issued  under  this  Act;  or 

20  (iii)  July  5,  1947,  in  the  case  of  registrations  previously 

21  issued  under  the  Act  of  March  3,  1881,  or  February  20, 

22  1905,  and  continuing  in  full  force  and  effect  on  that  date; 

o  <*  t  v  ■'<  , »  '  v*  f  j  »  ? 

23  or  (iv)  July  5,  1947,  in  the  case  of  applications  filed  under 

24  the  Act  of  February  20,  1905,  and  registered  after  July  5, 

25  1947.  Concurrent  registrations  may  also  be  issued  by  the 
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Commissioner  when  a  court  of  competent  jurisdiction  has 
finally  determined  that  more  than  one  person  is  entitled 
to  use  the  same  or  similar  marks  in  commerce.  In  issuing 
concurrent  registrations,  the  Commissioner  shall  prescribe 
conditions  and  limitations  as  to  the  mode  or  place  of  use 
of  the  mark  or  the  goods  in  connection  with  which  such 
mark  is  registered  to  the  respective  persons.” 

Sec.  3.  Section  6  is  amended  by  striking  the  entire 
section  and  inserting  in  lieu  thereof  the  following : 

‘‘Sec.  6.  (a)  The  Commissioner  may  require  the  appli¬ 
cant  to  disclaim  an  unregistrable  component  of  a  mark  other¬ 
wise  registrable.  An  applicant  may  voluntarily  disclaim  a 
component  of  a  mark  sought  to  be  registered. 

“(b)  No  disclaimer  heretofore  or  hereafter  made,  or 
made  under  paragraph  (d)  of  section  7  of  this  Act,  shall 
prejudice  or  affect  the  applicant’s  or  registrant’s  rights 
then  existing  or  thereafter  arising  in  the  disclaimed  matter, 
or  his  right  of  registration  on  another  application  if  the  dis¬ 
claimed  matter  he  or  shall  have  become  distinctive  of  his 
goods  or  services.” 

Sec.  4.  The  first  sentence  of  subsection  (a)  of  section 
7  is  amended  by  striking  therefrom  the  word  “either”;  by 
striking  the  words  “name  printed”  and  inserting  in  lieu 
thereof  the  words  “signature  placed”;  by  striking  the  words 
“and  attested  by  an  assistant  commissioner  or  by  one  of  the 
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law  examiners  duly  designated  by  the  Commissioner,”  and 
by  striking  the  words  “and  a  record  thereof,  together  with 
printed  copies  of  the  drawing  and  statement  of  the  appli¬ 
cant,  shall  be  kept  in  books  for  that  purpose”  and  inserting 
in  lieu  thereof  the  words  “,  and  a  record  thereof  shall  be 
kept  in  the  Patent  Office.”  The  second  sentence  of  subsec¬ 
tion  (a)  of  section  7  is  amended  by  striking  therefrom  the 
word  “certificate”  and  inserting  the  word  “registration”  in 
lieu  thereof;  by  striking  therefrom  the  words  “the  drawing 
of”;  and  by  striking  the  words  “the  grant  of”. 

Subsection  (d)  of  section  7  is  amended  by  striking  the 
entire  subsection  and  inserting  in  lieu  thereof  the  following: 
“Upon  application  of  the  registrant  the  Commissioner  may 
permit  any  registration  to  be  surrendered  for  cancellation, 
and  upon  cancellation  appropriate  entry  shall  be  made  in  the 
records  of  the  Patent  Office.  Upon  application  of  the  regis¬ 
trant  and  payment  of  the  prescribed  fee,  the  Commissioner 
for  good  cause  may  permit  any  registration  to  be  amended 
or  to  be  disclaimed  in  part:  Provided,  That  the  amendment 
or  disclaimer  does  not  alter  materially  the  character  of  the 
mark.  Appropriate  entry  shall  be  made  in  the  records  of 
the  Patent  Office  and  upon  the  certificate  of  registration  or, 
if  said  certificate  is  lost  or  destroyed,  upon  a  certified  copy 
thereof.” 

Subsection  (e)  of  section  7  is  amended  by  striking  the 
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words  certificates  of  ;  by  adding  an  “s”  to  the  word  Regis¬ 
tration  ;  and  striking  the  words  “a  chief  of  division”  and 
inserting  in  lieu  thereof  “an  employee  of  the  Office”. 

Subsection  (f)  of  section  7  is  amended  by  striking  from 
the  first  sentence  the  words  “,  signed  by  the  Commissioner 
and  sealed  with  the  seal  of  the  Patent  Office”;  by  striking 
the  word  “certificate”,  second  occurrence;  and  by  striking 
the  word  “certificate”,  third  occurrence,  and  inserting  the 
word  “registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking  the  entire 
section  and  inserting  in  lieu  thereof  the  following: 

“Sec.  9.  (a)  Each  registration  may  be  renewed  for 
periods  of  twenty  years  from  the  end  of  the  expiring  period 
upon  payment  of  the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  application  therefor,  setting  forth  those  goods  or  services 
recited  in  the  registration  on  or  in  connection  with  which 
the  mark  is  still  in  use  in  commerce  and  attaching  thereto  a 
specimen  or  facsimile  showing  current  use  of  the  mark,  or 
showing  that  any  nonuse  is  due  to  special  circumstances 
which  excuse  such  nonuse  and  it  is  not  due  to  any  intention 
to  abandon  the  mark.  Such  application  may  be  made  at  any 
time  within  six  months  before  the  expiration  of  the  period 
for  which  the  registration  was  issued  or  renewed,  or  it  may 
be  made  within  three  months  after  such  expiration  on  pay¬ 
ment  of  the  additional  fee  herein  provided. 
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“  (b)  If  the  Commissioner  refuses  to  renew  the  regis¬ 
tration,  he  shall  notify  the  registrant  of  his  refusal  and  the 
reasons  therefor. 

“(e)  An  applicant  for  renewal  not  domiciled  in  the 
United  States  shall  be  subject  to  and  comply  with  the  pro¬ 
visions  of  section  1(d)  hereof.” 

Sec.  6.  Section  10  is  amended  by  changing  the  colon 
following  the  word  “conducted”  to  a  period  and  striking  the 
words  “Provided,  That  any  assigned  registration  may  be 
canceled  at  any  time  if  the  registered  mark  is  being  used  by, 
or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which 
the  mark  is  used”;  and  striking  the  sentence  “The  Commis¬ 
sioner  shall  keep  a  separate  record  of  such  assignments  sub¬ 
mitted  to  him  for  recording.”  and  inserting  in  lieu  thereof 
“A  separate  record  of  assignments  submitted  for  recording 
hereunder  shall  be  maintained  in  the  Patent  Office.” 

Sec.  7.  Subsection  (a)  of  section  12  is  amended  by 
changing  the  period  at  the  end  thereof  to  a  colon  and  insert¬ 
ing  after  the  colon  the  following:  “ Provided ,  That  in  the  case 
of  an  applicant  claiming  concurrent  use,  or  in  the  case  of  an 
application  to  be  placed  in  an  interference  as  provided  for  in 
section  16  of  this  Act,  the  mark,  if  otherwise  registrable, 
may  be  published  subject  to  the  determination  of  the  rights 
of  the  parties  to  such  proceedings.” 
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Subsection  (c)  of  section  12  is  amended  by  striking 

therefrom  the  first  word  of  the  last  sentence  and  inserting  in 
•  # ,  »  . 

lieu  thereof  the  words  “Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking  the  words 
“notice  of”  each  occurrence,  and  by  adding  at  the  end  thereof 
the  following  sentence:  “An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed  by  the  Com¬ 
missioner.” 

Sec.  9.  Section  14  is  amended  by  striking  said  section 
in  its  entirety  and  inserting  in  lieu  thereof  the  following: 

“Sec.  14.  A  verified  petition  to  cancel  a  registration  of 
a  mark,  stating  the  grounds  relied  upon,  may,  upon  payment 
of  the  prescribed  fee,  be  filed  by  any  person  who  believes 
that  he  is  or  will  be  damaged  by  the  registration  of  a  mark 
on  the  principal  register  established  by  this  Act,  or  under  the 
Act  of  March  3,  1881,  or  the  Act  of  February  20,  1905 — 
“  (a)  within  five  years  from  the  date  of  the  regis- 

r  .  r  „  C  t  r*  »/• 

■*A  i 

tration  of  the  mark  under  this  Act ;  or 

“(b)  within  five  years  from  the  date  of  publica- 

.  .  <  /JO 

tion  under  section  12  (c)  hereof  of  a  mark  registered 

„  ,  r  -  !r  '  * 

under  the  Act  of  March  3,  1881,  or  the  Act  of  February 
20,  1905;  or 

“(c)  at  any  time  if  the  registered  mark  becomes 
the  common  descriptive  name  of  an  article  or  substance, 
or  has  been  abandoned,  or  its  registration  was  obtained 
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fraudulently  or  contrary  to  the  provisions  of  section  4 
or  of  subsections  (a),  (b),  or  (c)  of  section  2  of  this 
Act  for  a  registration  hereunder,  or  contrary  to  similar 
prohibitory  provisions  of  said  prior  Acts  for  a  registra¬ 
tion  thereunder,  or  if  the  registered  mark  is  being  used 
by,  or  with  the  permission  of,  the  registrant  so  as  to 
misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used;  or 

“(d)  at  any  time  if  the  mark  is  registered  under 
the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
1905,  and  has  not  been  published  under  the  provisions 
of  subsection  (c)  of  section  12  of  this  Act;  or 

“(e)  at  any  time  in  the  case  of  a  certification  mark 
on  the  ground  that  the  registrant  ( 1 )  does  not  control, 
or  is  not  able  legitimately  to  exercise  control  over,  the 
use  of  such  mark,  or  (2)  engages  in  the  production  or 
marketing  of  any  goods  or  services  to  which  the  certi¬ 
fication  mark  is  applied,  or  (3)  permits  the  use  of  the 
certification  mark  for  purposes  other  than  to  certify,  or 
(4)  discriminately  refuses  to  certify  or  to  continue  to 
certify  the  goods  or  services  of  any  person  who  main¬ 
tains  the  standards  or  conditions  which  such  mark 
certifies : 

“ Provided ,  That  the  Federal  Trade  Commission  may  apply 

to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
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of  this  section  any  mark  registered  on  the  principal  register 
established  by  this  Act,  and  the  prescribed  fee  shall  not  be 
required.” 

Sec.  10.  Section  15  is  amended  by  striking  “(c)  and 
(d)  in  the  first  paragraph  and  inserting  in  lieu  thereof  the 
following:  “(c)  and  (e)”. 

Section  15  is  amended  by  striking  “or  trade  name”  from 
paragraph  numbered  (4) . 

Sec.  11.  Section  16  is  amended  by  striking  therefrom 
the  word  “purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking  the  entire 
section,  and  inserting  in  lieu  thereof  the  following: 

“Sec.  21.  (a)  (1)  An  applicant  for  registration  of  a 
mark,  party  to  an  interference  proceeding,  party  to  an  op¬ 
position  proceeding,  party  to  an  application  to  register  as  a 
lawful  concurrent  user,  party  to  a  cancellation  proceeding, 
a  registrant  who  has  filed  an  affidavit  as  provided  in  section 
8,  or  an  applicant  for  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Ap¬ 
peal  Board,  may  appeal  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals  thereby  waiving  his  right  to 
proceed  under  section  21(b)  hereof:  Provided ,  That  such 
appeal  shall  be  dismissed  if  any  adverse  party  to  the  pro¬ 
ceeding,  other  than  the  Commissioner,  shall,  within  twenty 
H.R.  4333 - 2 
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1  days  after  the  appellant  has  filed  notice  of  appeal  according 

2  to  section  21  (a)  (2)  hereof,  files  notice  with  the  Commis- 

3  sioner  that  he  elects  to  have  all  further  proceedings  con- 

I  ducted  as  provided  in  section  21  (b)  hereof.  Thereupon 

5  the  appellant  shall  have  thirty  days  thereafter  within  which 

6  to  file  a  civil  action  under  said  section  21  (h) ,  in  default  of 

7  which  the  decision  appealed  from  shall  govern  the  further 
3  proceedings  in  the  case. 

9  “(2)  When  an  appeal  is  taken  to  the  United  States 

10  Court  of  Customs  and  Patent  Appeals,  the  appellant  shall 

II  give  notice  thereof  to  the  Commissioner,  and  shall  file  in 

12  the  Patent  Office  his  reasons  of  appeal,  specifically  set  forth 

13  in  writing,  within  such  time  after  the  date  of  the  decision 

11  appealed  from,  not  less  than  sixty  days,  as  the  Commissioner 
1^  appoints. 

16  “(3)  The  court  shall,  before  hearing  such  appeal,  give 

17  notice  of  the  time  and  place  of  the  hearing  to  the  Commis- 

18  sioner  and  the  parties  thereto.  The  Commissioner  shall 

19  transmit  to  the  court  certified  copies  of  all  the  necessary 

20  original  papers  and  evidence  in  the  case  specified  by  the 

21  appellant  and  any  additional  papers  and  evidence  specified 

22  by  the  appellee,  and  in  an  ex  parte  case  the  Commissioner 

23  shall  furnish  the  court  with  the  grounds  of  the  decision  of 
21  the  Patent  Office,  in  writing,  touching  all  the  points  involved 
25  by  the  reasons  of  appeal. 
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“  (4)  The  court  shall  hear  and  determine  such  appeal 
on  the  evidence  produced  before  the  Patent  Office,  and  the 
decision  shall  he  confined  to  the  points  set  forth  in  the 
reasons  of  appeal.  Upon  its  determination,  the  court  shall 
return  to  the  Commissioner  a  certificate  of  its  proceedings 
and  decision,  which  shall  be  entered  of  record  in  the  Patent 
Office  and  govern  the  further  proceedings  in  the  case. 

“(b)  (1)  Whenever  a  person  authorized  by  section  21 
(a)  hereof  to  appeal  to  the  United  States  Court  of  Customs 
and  Patent  Appeals  is  dissatisfied  with  the  decision  of  the 
Commissioner  or  Trademark  Trial  and  Appeal  Board,  said 
person  may,  unless  appeal  has  been  taken  to  said  Court  of 
Customs  and  Patent  Appeals,  have  remedy  by  a  civil  action 
if  commenced  within  such  time  after  such  decision,  not  less 
than  sixty  days,  as  the  Commissioner  appoints  or  as  provided 
in  section  21  (a) .  The  court  may  adjudge  that  an  applicant 
is  entitled  to  a  registration  upon  the  application  involved, 
that  a  registration  involved  should  be  canceled,  or  such  other 
matter  as  the  issues  in  the  proceeding  require,  as  the  facts  in 
the  case  may  appear.  Such  adjudication  shall  authorize  the 
Commissioner  to  take  any  necessary  action,  upon  compliance 
with  the  requirements  of  law. 

“  (2)  The  Commissioner  shall  not  be  made  a  party  to  an 
inter  partes  proceeding  under  this  subsection,  but  he  shall 
be  notified  of  the  filing  of  the  complaint  by  the  clerk  of 
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the  court  in  which  it  is  filed  and  shall  have  the  right  to 
intervene  in  the  action. 

“(3)  In  all  cases  where  there  is  no  adverse  party,  a 
copy  of  the  complaint  shall  be  served  on  the  Commissioner; 
and  all  the  expenses  of  the  proceedings  shall  be  paid  by 
the  party  bringing  them,  whether  the  final  decision  is  in 
his  favor  or  not.  In  suits  brought  hereunder,  the  record  in 
the  Patent  Office  shall  be  admitted  on  motion  of  any  party, 
upon  such  terms  and  conditions  as  to  costs,  expenses,  and 
the  further  cross-examination  of  the  witnesses  as  the  court 
imposes,  without  prejudice  to  the  right  of  any  party  to  take 
further  testimony.  The  testimony  and  exhibits  of  the  record 
in  the  Patent  Office,  when  admitted,  shall  have  the  same 
effect  as  if  originally  taken  and  produced  in  the  suit. 

“  (4)  Where  there  is  an  adverse  party,  such  suit  may 
be  instituted  against  the  party  in  interest  as  shown  b}^  the 
records  of  the  Patent  Office  at  the  time  of  the  decision  com¬ 
plained  of,  but  any  party  in  interest  may  become  a  party 
to  the  action.  If  there  be  adverse  parties  residing  in  a 
plurality  of  districts  not  embraced  within  the  same  State, 
or  an  adverse  party  residing  in  a  foreign  country,  the  United 
States  District  Court  for  the  District  of  Columbia  shall  have 
jurisdiction  and  may  issue  summons  against  the  adverse 
parties  directed  to  the  marshal  of  any  district  in  which  any 
adverse  party  resides.  Summons  against  adverse  parties 
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1  residing  in  foreign  countries  may  be  served  by  publication 

2  or  otherwise  as  the  court  directs.” 

Sec.  13.  Section  23  is  amended  by  striking  from  the 

4  last  paragraph  thereof  the  words  “has  begun  the  lawful  use 

5  of  his  mark  in  foreign  commerce  and  that  he”. 

d  Sec.  14.  Section  24  is  amended  by  inserting  in  the 

7  second  sentence  thereof,  following  the  word  “time”,  the 

8  following:  “,  upon  payment  of  the  prescribed  fee  and  the 

9  filing  of  a  verified  petition  stating  the  ground  therefor,”;  and 
Id  by  inserting  in  the  third  sentence  following  the  word  “Board” 
41  the  word  “which”. 

12  Sec.  15.  Section  29  is  amended  b}^  deleting  the  follow- 

13  ing:  “under  the  Act  of  March  3,  1881,  or  the  Act  of  Feb- 

14  ruary  20,  1905,  or  on  the  principal  register  established  by 

15  this  Act,  shall”  and  inserting  in  lieu  thereof  the  following: 
Id  “In  the  Patent  Office,  may”;  and  by  deleting  “so  to  mark 

17  goods  bearing  the  registered  mark,  or  by  a  registrant  under 

18  the  Act  of  March  19,  1920,  or  by  the  registrant  of  a  mark 

19  on  the  supplemental  register  provided  by  this  Act”  and  in- 

20  serting  in  lieu  thereof  “to  give  such  notice  of  registration,”. 

21  Sec.  16.  Section  30  is  amended  by  striking  the  word 

22  “§haJl”  in  the  first  sentence  and  inserting  in  lieu  thereof  the 

23  word  “may”;  and  by  striking  therefrom  all  of  said  section 

24  except  the  first  sentence  thereof  and  inserting  in  lieu  thereof 

25  the  following:  “The  applicant  may  file  an  application  tor 
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register  a  mark  for  any  or  all  of  the  goods  and  services  upon 
or  in  connection  with  which  he  is  actually  using  the  mark: 
Provided,  That  when  such  goods  or  services  fall  within  a 
plurality  of  classes,  a  fee  equaling  the  sum  of  the  fees  for 
filing  an  application  in  each  class  shall  be  paid,  and  the  Com¬ 
missioner  may  issue  a  single  certificate  of  registration  for 
such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is  amended  by 
striking  the  entire  subsection  and  inserting  in  lieu  thereof 
the  following: 

“Any  person  who  shall,  without  the  consent  of  the 
registrant — 

“  (a)  use  in  commerce  any  reproduction,  counter¬ 
feit,  copy,  or  colorable  imitation  of  a  registered  mark  in 
connection  with  the  sale,  offering  for  sale,  distribution,  or 
advertising  of  any  goods  or  services  on  or  in  connection 
with  which  such  use  is  likely  to  cause  confusion,  or  to 
cause  mistake,  or  to  deceive ;  or 

“(b)  reproduce,  counterfeit,  copy,  or  colorably  imi¬ 
tate  a  registered  mark  and  apply  such  reproduction, 
counterfeit,  copy,  or  colorable  imitation  to  labels,  signs, 
prints,  packages,  wrappers,  receptacles  or  advertise¬ 
ments  intended  to  be  used  in  commerce  upon  or  in  con¬ 
nection  with  the  sale,  offering  for  sale,  distribution,  or 
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advertising  of  goods  or  services  on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion,  or  to  cause 
mistake,  or  to  deceive. 

shall  be  liable  in  a  civil  action  by  the  registrant  for  the 
remedies  hereinafter  provided.  Under  subsection  (b)  hereof, 
the  registrant  shall  not  be  entitled  to  recover  profits  or  dam¬ 
ages  unless  the  acts  have  been  committed  with  knowledge 
that  such  imitation  is  intended  to  be  used  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section  32  is 
amended  by  striking  the  word  “published”  and  inserting  in 
lieu  thereof  the  word  “publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is  amended  by 
striking  therefrom  the  words  “certificate  of”  in  the  first 
line,  and  changing  “certificate”,  second  appearance,  to  regis¬ 
tration”. 

Subsection  (b)  of  section  33  is  amended  by  striking 
the  word  “certificate”,  first  appearance,  and  inserting  the 
word  “registration”  in  lieu  thereof  and  by  striking  therefrom 
the  word  “certificate”,  second  appearance,  and  inserting  in 
lieu  thereof  “affidavit  filed  under  the  provisions  of  said  sec¬ 
tion  15”. 

Paragraph  (3)  of  subsection  (b)  of  section  33  is 
amended  by  striking  therefrom  the  words  “has  been  assigned 
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and”;  and  by  striking  therefrom  the  word  “assignee”  and 
inserting  in  lieu  thereof  the  words  “registrant  or  a  person 
in  privity  with  the  registrant”. 

Paragraph  (5)  of  subsection  (b)  of  section  33  is 

amended  by  striking  therefrom  the  word  “the”  following 
the  words  “date  prior  to”  and  inserting  in  lieu  thereof  the 
words  “registration  of  the  mark  under  this  Act  or”;  by 
striking  therefrom  “(a)  or”  following  the  word  “subsec- 
tion”;  and  by  changing  the  period  to  “;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section  33  is 

amended  by  inserting  the  words  “registration  under  this 
Act  or”  after  the  word  “the”,  second  appearance;  by 
striking  therefrom  “  (a)  or”  following  the  word  “subsec¬ 
tion”,  first  appearance;  by  striking  from  the  proviso  the 
words  “only  where  the  said  mark  has  been  published  pur¬ 
suant  to  subsection  (c)  of  section  12  and  shall  apply”; 

by  striking  the  words  “the  date  of”  following  the  words 
“prior  to”  in  said  proviso  and  inserting  in  lieu  thereof  “such 
registration  or  such” ;  by  striking  therefrom  the  words  “under 
subsection  (a)  or  (c)  of  section  12  of  this  Act”;  and  by 
changing  the  period  to  “;  or”. 

Sec.  19.  Section  35  is  amended  by  striking  “31(1) 
(b)  ”  and  inserting  in  lieu  thereof  “32”. 

Sec.  20.  Subsection  (b)  of  section  44  is  amended  by 
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striking  said  subsection  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

“(b)  Any  person  whose  country  of  origin  is  a  party 
to  any  convention  or  treaty  relating  to  trademarks,  trade  or 
commercial  names,  or  the  repression  of  unfair  competition, 
to  which  the  United  States  is  also  a  party,  or  extends  re¬ 
ciprocal  rights  to  nationals  of  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  of  this  section  under  the  conditions 
expressed  herein  to  the  extent  necessary  to  give  effect  to  any 
provision  of  such  convention,  treaty  or  reciprocal  law7,  in  ad¬ 
dition  to  the  rights  to  which  any  owner  of  a  mark  is  other¬ 
wise  entitled  by  this  Act.” 

Subsection  (e)  of  section  44  is  amended  by  inserting 
after  the  word  “a”  in  the  second  sentence  the  words  “certifi¬ 
cation  or  a”;  and  by  striking  from  said  second  sentence  the 
words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows:  The  sixth 
paragraph  of  said  section,  relating  to  the  definition  of  “ap¬ 
plicant,  registrant”,  is  amended  by  changing  “and”,  second 
appearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relating  to  the 
meaning  of  the  terms  “trade  name”  and  “commercial  name”, 
is  amended  by  inserting  a  comma  between  the  w^ords  “com¬ 
mercial”  and  “agricultural”. 
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1  The  eleventh  paragraph  of  said  section,  being  the  defini- 

2  tion  of  “service  mark”,  is  amended  by  striking  the  definition 

3  in  its  entirety  and  inserting  in  lieu  thereof : 

4  “The  term  ‘service  mark’  means  a  mark  used  in  the  sale 

5  or  advertising  of  services  to  identify  the  services  of  one 

6  person  and  distinguished  them  from  the  services  of  others. 

7  Titles,  character  names  and  other  distinctive  features  of  radio 

8  or  television  programs  may  he  registered  as  service  marks 

9  notwithstanding  that  they,  or  the  programs,  may  advertise 

10  the  goods  of  the  sponsor.” 

11  The  fifteenth  paragraph  of  said  section,  relating  to  use 

12  in  commerce,  is  amended  by  changing  the  period  at  the  end 

13  of  said  paragraph  to  a  comma  and  adding  the  words  “or 

14  the  services  are  rendered  in  more  than  one  State  or  in  this 

15  and  a  foreign  country  and  the  person  rendering  the  services 

16  is  engaged  in  commerce  in  connection  therewith.” 

17  The  seventeenth  paragraph  of  said  section,  relating  to 

18  the  meaning  of  the  term  “colorable  imitation”,  is  amended 

19  by  changing  “terms”  to  “term”  and  deleting  the  word  “pur- 

20  chasers”  at  the  end  thereof. 

21  The  final  paragraph  of  said  section  is  amended  by  strik- 

22  ing  therefrom  the  word  “commence”  and  inserting  in  lieu 

23  thereof  the  word  “commerce”. 
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lii\  HOG  CHOLERA •  The  Rules  Committee  reported  a  resolution  for  the  consideration  of 
I.R,  7170 >  to  provide  for  a  national  hog  cholera  eradication  program,  p-/l58Ui 

1$,  SUGAR.  Rep*  Cole  advocated  the  consideration  of  new  sugar  legislation,  saying, 
"Th\administrators  of  the  U.  S,  sugar  program  are  forced  to  take... inconsis¬ 
tent  and  utterly  unreasonable  steps  to  restrict  American  sugar  production  and 
marketing  because  of  the  strange  sugar  law  now  in  effect."  p.  158Z9 

16.  U-H  CLUBS  ,\Rep.  Randall  praised  the  U-H  Club  program,  saying,  "An  a  Member  of 

Congress,  wh  will  continue  to  study  both  the  authorization  anji  appropriation 
bills  for  the\Department  of  Agriculture  to  be  sure  that  this/cause  is  supported 
from  the  natiohal  level."  pp.  15829-30  7 

17.  WATERSHEDS .  The  Public  Works  Committee  voted  to  report  fCut  did  not  actually 
report)  with  amendments  H.  R.  3801,  to  authorize  the  Secretary  of  the  Amy  and 
the  Secretary  of  Agriculture  to  make  joint  investigations  and  surveys  of  water¬ 
shed  areas  for  flood  prevention  or  conservation  development,  p.  D76U 


18.  MINING.  By  a  vote  of  196^0  172,  passed  with  amendments  H,  R,  81*,  to  stabilize 
the  mining  of  lead  and  zinXby  providing  FederjQ.  payments  to  small  domestic 
producers  on  public,  Indian\and  other  lands/  pp.  15796-818 


) 


19.  TRANSPORTATION.  The  Interstate  ^Mid  Foreig/  Commerce  Committee  voted  to  report 
(but  did  not  actually  report)  S.\320,  to/amend  the  Interstate  Commerce  Act  so 
as  to  permit  State  commissions  to  grany  the  right  to  motor  common  carriers 
operating  within  a  single  State  to  engage  in  interstate  or  foreign  operations 
within  the  boundaries  of  the  State  iftvwhich  intrastate  authority  is  being  sim¬ 
ultaneously  authorized,  and  to  authorise  ICC  to  issue  certificates  of  regis¬ 
tration  to  existing  carriers  engaged  in  interstate  operations  under  part  II  of 
the  Act,  ‘  p.  D763 


20.  TRADEMARKS.  Subcommittee  No.  3  of  the  Judiciary  Committee  voted  to  report  to 

the  full  committee  with  amendment  H.  R.  U333>  providing  various  amendments  to 
the  laws  providing  for  the  registration  and  protection  of  trademarks,  p.  D763 

21.  LANDS.  The  Public  Work6  Committee  voted  to  report  (but  did  not  actually  report) 

H,  R.  7888,  to  ei tend  the  time  within  which  the  lanckin  certain  reservoir 
projects  in  Texas  may  be  reconveyed  to  the  former  ownfcqrs  thereof,  p.  76U 

22.  APPROPRIATIONS.  /Received  from  the  President  (on  Aug.  22)\a  supplemental  appro¬ 

priation  estin/te  (H.  Doc.  228)  which  includes  an  item  f oX the  Area  Redevelop¬ 
ment  Administration,  Department  of  Commerce,  authorizing  thk  Secretary  of  Com¬ 
merce  to  use  the  area  redevelopment  fund  for  loans  and  other 'financial  assist¬ 
ance  for  /rea  redevelopment  purposes  in  accordance  with  sections  6  (loans  to 
aid  in  financing  projects  in  redevelopment  areas)  and  7  (loans  rqr  public 
facilities)  of  the  Area  Redevelopment  Act. 

23.  PEAQEf  CORPS.  Rep.  Rodino  praised  the  Peace  Corps  and  Robert  S.  Shrivfcr,  Jr., 
.ng,  "The  hallmark  of  the  Peace  Corps  volunteers  will  be  altruism, ^dealiem, 

id  devoted  service  to  their  country  and  the  cause  of  peace."  pp.  l581n^-3 

LEGISLATIVE  PROGRAM.  Rep.  McCormack  announced  that  H.  R.  7176,  to  provide  \ot 
a  national  hog  cholera  eradication  program,  will  be  considered  on  Mon.,  and^ 

H,  R.  6360,  to  authorize  an  additional  Assistant  Secretary  of  Commerce  will 
be  considered  on  Tues.  p.  15815 

25.  ADJOURNED  until  Mon.,  Aug.  28.  p.  l581Ui 


\ 


\ 
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ITEMS  IN  APPENDIX 


\ 


26,  ELECTRIFICATION.  Extension  of  remarks  of  Sen.  Kefauver  inserting  an  article 
\"TVA  is  Yardstick  in  Several  Ways.”  p.  A6661 

27.  FOREIGN  AID.  Extension  of  remarks  of  Rep.  Westland  supporting  H.  R.  8tyzf0,  the 
foreign  aid  authorization  bill.  p.  a6 666 

"  tension  of  remarks  of  Rep.  Alger  saying,  “we  cannot  solve  all the  world’ p 
problems  by  throwing  dollars  at  them,”  and  inserting  an  article,  JJLazy  Diplom¬ 
acy."  p*  A6679 


28.  FARM  PROGRAM-  Extension  of  remarks  of  Rep.  Breeding  saying  thdt  the  farmers 
will  not  be  the  blame  if  the  price  of  bread  is  raised,  p.  A0668 

Extension  of  remarks  of  Rep.  Alger  condemning  the  welfare  state  and  in¬ 
serting  an  artib^Le,  "The  Man  With  the  Hoe."  p.  A 668I4. 


29.  NATURAL  RESOURCES.  \Extension  of  remarks  of  Rep.  Johnson,  Wise.,  saying,  "It  is 
the  responsibility  of  our  generation  to  see  to  it  thrft  there  will  be  sufficient 
outdoor  recreational  areas  available  to  our  increasing  population  so  that  our 
children  and  their  children  may  enjoy  the  outdoor/opportunities  which  we  have 
had,"  and  inserting  an  article,  "Wisconsin  the  beautiful."  p.  A6683 


31. 


BILLS  INTRODUCI 


30.  EDUCATION.  H,  R.  8890,  by  Rep.Nrhompson,  N.  J.,  to  amend  Public  Law  8l5>  and 
Public  Law  87U,  8lst  Congress,  s\s  as  to  j/ctend  their  expired  provisions  for  an 
additional  year  and  to  authorize  payments  under  Public  Law  815  for  school  con¬ 
struction  in  school  districts  with^eVere  classroom  shortages,  to  extend  for  1 
year  the  student  loan  program  of  title  II  of  the  National  Defense  Education 
Act  of  1958*  to  Education  and  Labor  Cobjuittee. 


SURPLUS  COMMODITIES,  H.R.  8892y/t>y  Rep.  Rogers,  Fla.,  to  amend  the  Agricultural 
Act  of  1956,  as  amended,  and  the  Agricultural  Act  of  19h9,  as  amended,  to  pro¬ 
hibit  the  subsidized  export  tr  any  agricultural  commodity  to  Communist  nations 
and  to  prohibit  sales  by  the  Commodity  Credit  \orp oration  of  any  agricultural 
commodities  for  export  to/such  nations*  to  Agriculture  Committee, 


32.  WATER,  S.  2l*60,  by  Sen/ Anderson,  to  provide  for  aVtuciy  by  the  Secretary  of 
the  Interior  of  the  need  or  desirability  of  developing  pumped  storage;  to 
Interior  and  Insular  Affairs  Committee. 


-0- 


COMMITTEE  HEARINGS/ANNOUNCEMEN T5 : 

AUG.  25:  Foreigpr aid  authorization  bill,  conferees  (exec). 
Foreign  aid  appropriations,  S.  Appropriations  (exec). 

H.  Agriculture  Subcommittee  on  Conservation  and  Credit  (exec). 
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Rep.  Frelinghuysen  discussed  these  bills,  saying,  "Legislation  which  wou] 
have  a  farreaching  effect  upon  the  whole  system  of  education  in  America 

re  consideration  and  better  treatment  than  that  accorded  in  the  cooBsitl^e  this 
rning."  pp.  16313-7 


15.  TRADEMARKS.  The  Judiciary  Committee  voted  to  report  (but  did  not  actually  re* 
port)  with  amendments  H.  R.  4333,  providing  various  amendments  to  the  laws 
providing  for  the  registration  and  protection  of  trademarks,  p.  D781 


16.  LANDS.  The\lnterior  and  Insular  Affairs  Committee  reported  witfef  amendments  H.  R. 
6630,  relating  to  the  conveyance  of  certain  parts  of  right  8-<yr-way  by  railroad 
companies  (HARept.  1060).  p.  16333 

The  Public  Works  Committee  reported  without  amendment  R.  7888,  to  extend 
the  time  within  which  the  land  in  certain  reservoir  protects  in  Texas  may  be 
reconveyed  to  the^former  owners  thereof  (H.  Rept.  1061>T  p.  16333 


17.  FOOD  DISTRICUTION.  Rep.  Findley  said,  "the  Federal  n'fogram  of  free  food  to  the 
needy  is  getting  out  oXjiand.  Indeed  it  has  the  ^rmarks  of  a  national  scandal," 
and  inserted  several  articles  critical  of  the  pryferam  for  distributing  surplus 
foods  to  the  needy,  pp.  *$304-5 


) 


18.  SUGAR.  Rep.  May  opposed  further  acreage  restrictions  on  domestic  sugarbeet  grow¬ 
ers,  and  said,  "instead  of  attempting  to  limit  domestic  production  of  sugar,  a 
vital  and  necessary  food,  we  should  be  striving  mightily  to  increase  production 
...We  should  also  stockpile  sugarV*  pp/l6326-7 

Rep.  Mclntire  discussed  the  dispersal  of  the  sugar  beet  industry,  and  said, 
"We  should  enact  legislation  that  wojX^d  encourage  such  further  dispersal  of  this 
vital  food  industry."  pp.  16327-8 


19.  BUILDINGS.  Rep.  Reuse  discussed  ytlis  bill, Ml,  R.  8248,  to  provide  an  orderly  pro¬ 
gram  of  relocating  the  excessive  concentration  of  Government  facilities  in 
Washington,  and  inserting  a  ijmnber  of  articles,  pp.  16330-1 


ITEMS  IN  APPENDIX 


20.  DAIRY  RESEARCH.  Extension  of  remarks  of  Sen.  WileyVdiscussing  his  proposed  bill 
)  to  establish  a  dairy  research  laboratory  and  insertn^g  an  article  in  which  he 

offered  some  suggestions  for  expanding  research  by  thW  dairy  industry,  p.  A6774 


21.  NATIONAL  POLICIES) 
statement  of  Uv 


Extension  of  remarks  of  Rep.  Rhodes  inserting  a  proposed 
national  policies  and  objectives,  pp.  \6774-6 


22.  FOOD - FOR- FREEjfoM.  Extension  of  remarks  of  Rep.  Jensen  inserting  the  proposals  of 
former  Rep/Cal  D.  Johnson,  "Food-for-Freedom  Program--A  Plan  whereby  The  Mili¬ 
tary  Woul4  Use  Our  Farms  As  They  Use  Our  Factories  To  Win  The  Co\d  War."  p. 
A6783 


23.  SMALL /BUSINESS.  Extension  of  remarks  of  Rep.  Multer  commending  and  inserting  a 
report  on  Small  Business  Administration  activities  for  the  first  half  of  1961. 
po.  A6785-8 


24., 


DEPRESSED  AREAS.  Extension  of  remarks  of  Rep.  Dague  inserting  an  article  c 
cal  of  the  depressed  areas  program,  pp.  A6792-3 


*5.  FARM  PROGRAM.  Rep.  Williams,  Miss.,  inserted  a  statement  by  M.  S.  Shaw, 

of  extension  service  in  Miss.,  "What  Does  Agriculture  Mean  to  Me?  ,  discussing 
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ULLS  INTRODUCED 


the  importance  of  our  agricultural  resources  and  stating,  MBe  proud  of  our  ag^i 
culture.  Tell  others  about  it."  pp.  A6816-7 

Rep.  Zelenkc  inserted  an  editorial  in  which  a  rural  New  Yorker  discussey'Mr. 
Smith’s  Cadillac,  p.  A6828 

26.  SURPLUS\COMMODITIES .  Extension  of  remarks  of  Reps.  Alger  and  Latta  inserting  an 

article\"Bureaucrats  on  Top,"  discussing  in  part  the  disposal  of  surplus  com- 
moditiesN^  p.  A6794,  A6807-8 

27.  WATER  POLLUTION.  Extension  of  remarks  of  Rep.  Dingell  inserting  An  article  "Pol¬ 

lution  is  Major  Threat--Serious  Fresh  Water  Shoratage  May  Hit  Ration  by  Year 
2000."  pp.  A68fy-4 

28.  ECONOMICS.  Extensify  of  remarks  of  Rep.  Curtis,  Missouri,  /inserting  a  series  of 

articles  from  the  Journal  of  Commerce  discussing  President  Kennedy's  economic 
programs,  pp.  A6823-1 

29.  COMMITTEE  HEARINGS.  Extension  of  remarks  of  Rep.  Younger  inserting  an  article 
"Kennedy  Aids  Frustrated  Ill  Informed  Congress./  pp.  A6803-4 


30.  SCHOOL  LUNCH.  H.  R.  8962,  by  Repv  O'Hara  of  J5ich. ,  to  revise  the  formula  for 
apportioning  cash  assistance  fundV  among  tfefe  States  under  the  National  School 
Lunch  Act;  to  the  Bdnuation  and  Laokr  Committee. 


COMMITTEE  HEARINGS  ANNOUNCEMENTS: 

Aug.  30:  Establishment  of  national  mLfk  sanitation  standards,  H.  Interstate  and 
Foreign  Commerce  (Secretary  Fresfoan  to  testify). 

Pending  wheat  bills,  H.  Agriculty^e  (exec) (Satterfield,  ASCS,  and  Rooney,  OGC,  to 
testify) . 

Additional  supergrade  position^,  H.  Civil  Service  (l^ec) . 

Foreign  aid  authorization  bi*l,  conferees  (exec). 

Foreign  aid  appropriations/s.  Appropriations  (exec). 

Problems  of  common  carriers,  S.  Commerce  (ICC  Chairman  Hfychinson  to  testify). 
Transportation  policy,  jjt.  Merchant  Marine  and  Fisheries  (efyc)  (Secretary  Hodges  to 
testify) . 
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87th  Congress  )  HOUSE  OF  REPRESENTATIVES  j  Report 
1st  Session  )  j  ]\j0  nog 


REGISTRATION  AND  PROTECTION  OF  TRADEMARKS 


September  5,  1961. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Willis,  from  the  Committee  on  the  Judiciary,  submitted  the 
|  following 

REPORT 

[To  accompany  H.R.  4333] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  4333)  to  amend  the  act  entitled  “An  Act  to  provide  for  the 
registration  and  protection  of  trademarks  used  in  commerce,  to  carry 
out  the  provisions  of  certain  international  conventions,  and  for  other 
purposes,”  approved  July  5,  1946,  as  amended,  having  considered  the 
same,  report  favorably  thereon  with  amendments  and  recommend  that 
the  bill,  as  amended,  do  pass. 

The  amendments  are  as  follows : 

1.  Page  2,  line  18,  insert  after  “pending”  the  words  “or  of  any 
registration  issued”. 

Page  2,  lines  18  and  19,  strike  out  “or  (ii)  the  date  of  a  registration 
issued  under  this  Act;”. 

Page  2,  line  20,  change  “(iii) ”  to  “(ii)”. 

)  Page  2,  line  23,  change  “(iv)”  to  “(iii)”. 

2.  Page  3,  line  14,  strike  out  “heretofore  or  hereafter  made,  or” 
and  substitute  “,  including  those”. 

Page  4,  lines  14  and  15,  change  “cancellation”  to  “cancelation”. 

Page  5,  line  25,  change  “provided”  to  “prescribed”. 

Page  5,  line  17,  change  “attaching”  to  “having  attached”. 

Page  13,  line  16,  change  “In”  to  “in”. 

Page  18,  line  6,  change  “distinguished”  to  “distinguish”. 

explanation  of  amendments 

Explanation  of  amendment  1. — The  phrase  “or  (ii)  the  date  of  a 
registration  issued  under  this  Act”  was  deleted  as  being  inconsistent 
with  the  provisions  of  the  preceding  item,  “(i)  the  earliest  ol  the  filing 
dates  of  the  applications  pending  under  this  Act.”  Under  the  bill  as 
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introduced,  an  applicant  for  concurrent  registration  would  be  obliged 
to  prove  an  earlier  date  of  use  if  his  application  happened  to  be 
copending  with  another  than  if  he  merely  waited  until  the  registration 
issued  to  another  and  then  filed  his  application.  As  amended,  the  bill 
provides  a  consistent  test  for  determining  the  right  to  a  concurrent  use 
proceeding.  In  a  concurrent  use  proceeding,  the  date  of  use  asserted 
by  an  applicant  must  be  at  least  as  early  as  the  filing  date  of  the 
allegedly  conflicting  application,  or,  in  the  case  of  any  registration 
issued  under  the  act,  the  date  of  filing  of  the  application  which 
matured  into  the  registration. 

Explanation  of  amendment  2. — The  purpose  of  these  amendments  is 
to  correct  typographical  errors. 

PURPOSE 

The  purpose  of  the  legislation  is  to  make  a  number  of  miscellaneous 
changes  in  the  Trademark  Act  of  1946  so  as  to  clarify  the  meaning  of 
several  of  its  provisions.  The  provisions  of  the  bill  affect  details  of 
registration,  administrative  and  court  procedure,  internal  organization 
of  the  Patent  Office  regarding  trademark  matters,  and  refinements  in 
language  that  experience  has  shown  to  be  desirable.  It  also  corrects 
typographical  errors  in  the  Trademark  Act  of  1946. 

VIEAVS  OF  GOVERNMENT  AGENCIES  AND  INTERESTED  PRIVATE 

ORGANIZATIONS 

The  Department  of  Justice,  in  its  report  dated  August  14,  1961, 
states  that  the  subject  of  the  legislation  is  not  a  matter  as  to  which  the 
Department  of  Justice  has  primary  responsibility,  and  accordingly 
makes  no  recommendation  as  to  the  enactment  of  tbe  bill. 

The  Department  of  Commerce,  in  a  report  dated  August  15,  1961, 
recommends  enactment  of  the  bill  with  certain  technical  and  clarifying 
amendments. 

The  Department  of  State,  in  a  report  dated  September  2,  1959,  on  a 
predecessor  bill,  perceived  no  objection  to  the  enactment  of  this 
legislation,  and  in  fact,  expressed  its  support  for  section  20  thereof  as 
it  concerns  the  applicability  of  the  act  to  nationals  of  foreign  countries. 

The  Treasury  Department,  it  its  report  of  August  14,  1959,  on  a 
predecessor  bill,  stated  that  it  had  no  recommendations  to  make  be¬ 
cause  the  proposed  legislation  related  to  matters  primarily  within  ( 
the  jurisdiction  of  the  Department  of  Commerce. 

The  Federal  Trade  Commission,  in  its  report  on  the  instant  bill, 
dated  August  11,  1961,  suggests  that  the  jurisdiction  of  the  Commis¬ 
sion  be  expanded  to  permit  it  to  file  petitions  for  cancellation  of 
registered  marks  which  become,  prior  or  subsequent  to  registration, 
the  common  descriptive  name  of  an  article  or  substance.  This  would 
include  registrations  issued  under  the  Trademark  Acts  of  1881  and  of 
1905  as  well  as  registrations  issued  under  the  Principal  Register 
established  under  the  Trademark  Act  of  1946.  The  committee  does 
not  think  it  appropriate  to  consider  changes  of  this  nature  at  this  time, 
since  the  instant  bill  is  in  large  part  a  housekeeping  measure,  making 
minimal  substantive  changes  in  the  trademark  law.  The  Federal 
Trade  Commission’s  suggestions,  on  the  other  hand,  would  bring  about 
a  substantive  change  in  policy.  In  addition,  the  committee  has  been 
advised  that  there  is  no  present  need  for  this  particular  change. 
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The  Federal  Trade  Commission  also  objected  to  the  proposed 
change  in  the  definition  of  "service  marks”  appearing  in  section  45 
of  the  Trademark  Act.  The  committee,  however,  feels  that  the  pro¬ 
posed  change  should  be  adopted,  as  it  does  nothing  more  than  codify 
the  present  practice  of  the  Patent  Office  in  this  regard. 

The  instant  bill  has  the  approval  and  support  of  the  U.S.  Trademark 
Association,  the  American  Bar  Association,  the  National  Association 
of  Manufacturers,  the  District  of  Columbia  Bar  Association,  the 
Philadelphia  Bar  Association,  the  New  York  County  Lawyers  Asso¬ 
ciation,  and  the  bar  of  the  city  of  New  York. 

LEGISLATIVE  HISTORY 

Similar  legislation  passed  the  Senate  in  the  83d  Congress  and  again 
in  the  86th  Congress.  However,  the  House  took  no  action  on  each 
occasion. 

Hearings  were  held  on  predecessor  bills  on  March  25,  1954.  In 
addition,  your  committee  held  hearings  on  the  instant  bill  on  August 
16,  1961. 

It  might  be  well  to  relate  some  of  the  history  of  the  trademark  laws 
of  the  United  States  which  led  up  to  the  instant  legislation.  On 
July  5,  1946,  the  trademark  laws  of  the  United  States  were  revised 
by  Public  Law  489,  79th  Congress  (ch.  540,  2d  sess.,  60  Stat.  427), 
known  as  the  Lanham  Trademark  Act.  It  became  effective  on  July 
5,  1947,  1  year  after  its  enactment,  and  completely  rewrote  the  trade¬ 
mark  laws  of  the  United  States  and  made  a  large  number  of  substantial 
changes.  During  the  period  (about  14  years)  that  this  act  has  been 
in  operation  the  need  of  some  revisions  has  become  evident. 

In  1948  representatives  of  some  26  legal  and  trade  associations  con¬ 
cerned  with  trademark  matters  were  formed  into  a  committee  to  study 
and  recommend  what  changes  in  the  Trademark  Act  could  be  agreed 
upon  as  necessary  or  desirable.  As  a  result  thereof,  S.  1957  of  the 
82d  Congress,  incorporating  proposed  changes  in  the  trademark  laws 
as  recommended  by  this  committee,  was  introduced.  That  bill  was 
the  subject  of  considerable  study  and  of  further  suggestions  from  indi¬ 
viduals,  associations,  and  Government  departments.  On  July  31, 
1953,  a  bill  representing  many  of  such  suggestions  was  introduced  in 
the  83d  Congress.  This  bill  was  S.  2540.  As  stated,  that  bill  was 
the  subject  of  hearings;  amendments  were  made,  and  a  bill  as  an 
amendment  in  the  nature  of  a  substitute  was  drafted.  The  hearings 
were  held  on  March  25,  1954,  and  representatives  of  interested  asso¬ 
ciations  recommended  enactment  of  the  legislation.  The  various 
Government  departments  interested  in  the  subject  matter  of  the  bill 
submitted  reports  of  their  views.  The  bill  was  then  favorably  reported 
on  August  5,  1954,  and  was  passed  by  the  Senate  on  August  11,  1954, 
but  was  not  acted  upon  by  the  House  of  Representatives  prior  to 
adjournment. 

Again,  in  the  84th  Congress,  a  bill  was  introduced  which  was  in 
the  wording  of  S.  2540,  being  S.  215  of  the  84th  Congress,  but  no 
action  was  taken  thereon.  In  the  86th  Congress  a  bill  (S.  2429) 
similar  to  the  previous  bills  but  not  covering  all  of  the  features  con¬ 
tained  in  the  prior  legislation,  passed  the  Senate.  This  bill  has  been 
termed  as  a  "housekeeping”  bill  and  was  considered  to  be  not  con¬ 
troversial.  The  various  departments  of  Government  had,  with  the 
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exception  of  certain  technical  amendments,  no  objection  to  this 
legislation. 

Hearings  were  held  on  the  instant  bill  (H.R.  4333)  on  August  16, 
1961.  The  bill  makes  numerous  amendments  to  the  Trademark  Act 
of  1946.  They  are  set  forth  later  in  this  report  under  a  heading 
entitled  “Analysis  of  Legislation.”  Some  of  the  amendments  merely 
Correct  typographical  errors  which  appeared  in  the  1946  act;  some 
involve  matters  of  clarification  of  meaning,  and  some  make  desirable 
changes  in  substance  as  well  as  in  details  of  procedure. 

ANALYSIS  OF  LEGISLATION 

An  analysis  of  the  provisions  of  H.R.  4333  follows: 

Section  1  of  the  bill  proposes  to  amend,  in  several  respects,  section 
1(a)(1)  of  the  act,  which  relates  to  the  statements  required  of  an 
applicant  for  registration  of  a  trademark. 

The  first  amendment  proposes  to  amend  the  phrase  which  now  reads: 

that  no  other  person,  *  *  *  has  the  right  to  use  such  mark 
in  commerce  either  in  the  identical  form  thereof  or  in  such 
near  resemblance  thereto  as  might  be  calculated  to  deceive 

by  canceling  the  underscored  words  and  substituting — 

as  to  be  likely,  when  applied  to  the  goods  of  such  other 
person,  to  cause  confusion,  or  to  cause  mistake,  or  to  deceive 

The  purpose  of  this  amendment  is  to  make  the  required  allegation  of 
the  applicant  more  nearly  complete  and  more  accurate. 

The  second  amendment  is  the  cancelation  of  the  words  “or  services”, 
which  appear  in  the  proviso  to  section  a  (a)(1).  This  is  for  uniformity 
of  drafting  and  does  not  affect  the  meaning 

Section  2  of  the  bill  proposes  to  make  a  number  of  changes  in  sec¬ 
tion  2  of  the  act. 

The  first  clause  of  section  2(d)  of  the  act  provides  that  a  mark  is 
to  be  refused  registration  if  it  so  resembles  a  mark  registered  in  the 
Patent  Office  or  a  mark  previously  used  by  another,  as  to  be  likely7" 
when  applied  to  the  goods  of  the  applicant,  “to  cause  confusion  or 
mistake  or  to  deceive  purchasers.”  The  bill  proposes  to  revise  the 
quoted  expression  to  read  “to  cause  confusion,  or  to  cause  mistake, 
or  to  deceive.”  The  purpose  of  the  proposed  change  is  to  coordinate 
the  language  here  with  that  used  elsewhere  and  to  omit  the  word 
“purchasers”,  since  the  provision  actually  relates  to  potential  pur¬ 
chasers  as  well  as  to  actual  purchasers.  The  word  “purchasers”  is 
eliminated  so  as  to  avoid  the  possibility  of  misconstruction  of  the 
present  language  of  the  statute. 

Section  2  (d)  of  the  act  contains  a  long  proviso  relating  to  so-called 
concurrent  registrations  of  trademarks.  The  bill,  as  amended,  pro¬ 
poses  to  rewrite  this  proviso,  amending  it  in  a  number  of  respects. 
The  principal  amendment  is  to  enlarge  the  limiting  dates  after  which 
rights  to  concurrent  registrations  cannot  accrue.  The  amendment 
will  increase  the  possibility  of  a  concurrent  registration  insofar  as  the 
dates  involved  are  concerned. 
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The  act  now  states  that  concurrent  registrations  are  to  be  granted 
when  confusion  or  mistake  or  deceit  of  purchasers  is  not  likely  to 
result  from  the  continued  use  of  the  marks— 

under  conditions  and  limitations  as  to  the  mode  or  place  of 
use  or  the  goods  in  connection  with  which  such  registrations 
may  be  granted. 

There  is  considerable  confusion  in  the  interpretation  of  this  language, 
which  is  far  from  clear.  The  bill  proposes  to  amend  the  particular 
phrase  to  read : 

under  conditions  and  limitations  as  to  the  mode  or  place  of 
use  ot  the  marks  or  the  goods  in  connection  with  which 
such  marks  are  used,  *  *  * 

This  language  is  much  clearer  than  the  original  language. 

A  few  simp'ifications  over  the  language  of  the  present  proviso 
additionally  are  made. 

Section  3  of  the  bill  proposes  to  rewrite  section  6  of  the  act  relating 
to  disclaimers. 

Section  4  of  the  bill  would  revise  section  7(a)  of  the  act  relating  to 
the  formalities  of  issuing  a  registration.  The  proposed  language  is 
simpler  than  the  present  wording  of  the  statute  and  would  enable  the 
Patent  Office  to  effect  economies  in  printing  the  registrations. 

Section  4  of  the  bill  would  also  rewrite  section  7(d)  of  the  act, 
effecting  considerable  clarification  and  at  the  same  time  making 
several  changes.  First,  the  requirement  for  a  fee  in  connection  with 
the  voluntary  surrender  or  cancelation  of  a  registration  by  the  regis¬ 
trant  is  removed.  Such  surrenders  or  voluntary  cancelations  are 
very  rare  and  the  fee  may  have  deterred  others  which  would  have  been 
made.  Second,  it  is  proposed  to  omit  the  words  “in  whole  or”  from 
the  clause  in  the  present  section  which  now  states  that  the  Commis¬ 
sioner  may  “permit  any  registered  mark  to  be  disclaimed  in  whole  or 
in  part.”  The  underlined  words  are  not  seen  to  be  necessary. 

Section  4  of  the  bill  would  further  make  certain  language  changes 
in  section  7(e)  of  the  act  to  provide  consistency  throughout  the  act 
and  would  desirably  provide  for  any  duly  designated  employee,  rather 
than  only  a  chief  of  a  division,  to  certify  copies  of  Patent  Office  records. 

Section  4  of  the  bill  would  eliminate  the  present  requirements  in 
section  7(f)  of  the  act  that  the  Commissioner  sign  all  certificates  of 
correction,  and  would  make  certain  language  changes  to  provide 
consistency  throughout  the  act. 

Section  5  of  the  bill  proposes  to  amend  section  9  of  the  act  relating 
to  the  renewal  of  trademark  registrations.  The  act  now  requires  the 
registrant,  prior  to  renewal,  to  file  an  affidavit  stating  that  the  mark 
is  still  in  use  in  commerce.  The  proposed  change  permits  the  regis¬ 
trant  to  obtain  the  renewal  of  the  registration  even  if  the  mark  is  not 
then  being  used,  provided  that  the  nonuse  is  due  to  special  circum¬ 
stances  which  excuse  the  nonuse  and  is  not  due  to  any  intention  to 
abandon  the  mark. 

The  affidavit  now  required  by  this  section  of  the  act  must  state 
that  the  mark  is  in  use  in  commerce,  but  there  is  no  requirement  that 
the  affidavit  specify  the  goods  on  which  the  mark  is  used.  Since  the 
proposed  amendment  provides  for  an  excuse  for  nonuse  due  to  special 
circumstances,  the  amendment  also  provides  that  the  affidavit  (veri¬ 
fied  application)  must  set  forth  those  goods  recited  in  the  registration 
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on  which  said  mark  is  still  in  use  in  commerce.  There  must  also  be 
attached  a  specimen  or  facsimile  showing  current  use  of  the  mark. 
These  additional  provisions  are  particularly  desirable.  Renewals  are 
extensions  of  the  registrations  for  20  years,  and  the  Patent  Office 
records  should  reflect  the  goods  on  which  the  marks  are  then  being 
used. 

Section  6  of  the  bill  proposes  to  amend  section  10  of  the  act  by 
canceling  the  following  proviso: 

Provided,  That  any  assigned  registration  may  be  canceled 
at  any  time  if  the  registered  mark  is  being  used  by,  or  with 
the  permission  of,  the  assignee  so  as  to  misrepresent  the 
source  of  the  goods  or  services  in  connection  with  which  the 
mark  is  used. 

The  purpose  in  canceling  this  proviso  is  to  incorporate  it  in  broader 
form,  as  a  requirement  applying  to  any  registrant,  in  section  14,  which 
is  a  more  appropriate  part  of  the  act. 

The  bill  would  also  revise  the  language  of  the  sentence  dealing  with 
records  of  assignment,  but  there  is  no  change  in  substance  proposed. 

Section  7  of  the  bill  proposes  to  amend  section  12(a)  of  the  act  by 
adding  the  following  proviso: 

Provided,  That  in  the  case  of  an  applicant  claiming  concur¬ 
rent  use,  or  in  the  case  of  an  application  to  be  placed  in  an 
interference  as  provided  for  in  section  16  of  this  Act,  the 
mark,  if  otherwise  registrable,  may  be  published  subject  to 
the  determination  of  the  rights  of  the  parties  to  such  pro¬ 
ceedings. 

The  purpose  of  this  addition  is  to  effect  a  minor  simplification  in  the 
Patent  Office  procedure. 

Section  7  of  the  bill  would  also  revise  and  clarify  the  last  sentence 
of  subsection  (c)  of  section  12. 

Section  8  of  the  bill  would  add  a  sentence  to  section  13  of  the  act 
to  permit  an  opposition  to  be  amended,  and  it  would  strike  the  words 
“notice  of”,  each  occurrence,  thereby  making  the  section  refer  to 
“opposition”  rather  thafi  “notice  of  opposition.” 

Section  14(c)  of  the  act  provides,  as  one  of  the  grounds  for  canceling 
a  registration  at  any  time — 

if  the  registered  mark  becomes  the  common  descriptive  name 
of  an  article  or  substance  on  which  the  patent  has  expired — 

the  amendment  in  the  bill  cancels  the  words — 

on  which  the  patent  has  expired. 

Section  14(c)  of  the  act  also  provides  as  a  ground  for  cancellation  at 
any  time — 

if  the  registered  mark  has  been  assigned  and  is  being  used  by, 
or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which 
the  mark  is  used. 
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This  language  is  replaced  by  the  following  broader  language  of  the 
bill: 

if  the  registered  mark  is  being  used  by,  or  with  the  permission 
of,  the  registrant  so  as  to  misrepresent  the  source  of  the  goods 
or  services  in  connection  with  which  the  mark  is  used. 

Section  10  of  the  bill  would  make  a  change  in  section  15  of  the  act 
required  by  the  revision  and  relottering  of  paragraphs  in  section  14. 

Section  10  of  the  bill  also  proposes  to  amend  section  15  of  the  act 
by  canceling  from  item  4  the  underscored  words  in  the  following 
quotation : 

(4)  no  incontestable  right  shall  be  acquired  in  a  mark 
or  trade  name  which  is  the  common  descriptive  name  of 
any  article  or  substance 

The  underlined  words  should  be  canceled  since  trade  names,  as  such 
are  not  registered. 

Section  11  of  the  bill  proposes  a  change  in  section  16  of  the  act 
corresponding  to  a  change  made  in  section  2(d). 

Section  12  of  the  bill  proposes  to  rewrite  completely  section  21  of 
the  act  dealing  with  appeals  to  the  U.S.  Court  of  Customs  and  Patent 
Appeals  and  other  judicial  review  of  Patent  Office  decisions.  The 
act  now  incorporates  by  reference  the  procedure  of  appeals  to  the 
Court  of  Customs  and  Patent  Appeals  and  review  by  civil  action  in 
patent  cases.  The  proposed  amendment  incorporates,  with  necessary 
changes  in  language,  the  various  provisions  of  title  35  relating  to  such 
appeals  and  review. 

Section  23  of  the  act,  referred  to  in  Section  13  of  the  Act,  requires 
that  in  order  for  a  mark  to  be  eligible  for  registration  on  the  Supple¬ 
mental  Register  it  must  have  been  in  lawful  use  for  the  year  preceding 
the  filing  of  the  application.  Plowever,  this  section  further  provides 
that  where  an  applicant  required  domestic  registration  as  a  basis  for 
foreign  protection  of  his  mark,  upon  a  proper  showing  that  he  has 
begun  the  lawful  use  of  his  mark  in  foreign  commerce,  the  Commis¬ 
sioner  may  waive  the  requirement  for  a  full  year’s  use  and  may  grant 
registration  forthwith.  Section  13  of  the  bill  proposes  to  amend  sec¬ 
tion  23  of  the  act  to  eliminate  the  requirement  that  the  mark  be  in 
use  in  foreign  commerce  before  the  Commissioner  can  waive  the 
requirement  for  a  full  year’s  use  in  order  to  be  eligible  for  registration. 
This  proposal  does  not  eliminate  the  fundamental  requirement  that 
the  mark  actually  be  in  use  before  it  can  be  registered.  The  section 
as  amended  merely  provides  for  waiving  the  length  of  time  of  use. 

Section  14  of  the  bill  proposes  to  amend  section  24  of  the  act  by 
adding  the  phrase : 

,  upon  payment  of  the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  petition  stating  the  ground  therefor, 

in  order  to  make  the  language  correspond  to  that  used  in  the  amend¬ 
ment  to  section  14  of  the  act. 

Section  15  of  the  bill  would  clarif}7  section  29  of  the  act  relating  to 
marking  requirements. 

Section  16  of  the  bill  would  amend  section  30  of  the  act  by  changing 
the  mandatory  requirement  of  establishing  internal  classification  of 


8 


REGISTRATION  AND  PROTECTION  OF  TRADEMARKS 


goods  to  a  discretionary  provision ;  and  it  would  clarify  language  deal¬ 
ing  with  multiple  applications. 

Section  17  of  the  bill  proposes  to  rewrite  section  32(1)  of  the  act, 
making  several  changes  and  rearranging  the  language. 

One  change  is  the  omission  of  the  underlined  words  from  the  follow¬ 
ing  quotation  from  clause  (a)  : 

on  or  in  connection  with  which  such  use  is  likely  to  cause  con¬ 
fusion  or  mistake  or  to  deceive  purchasers  as  to  the  source  of 
origin  of  such  goods  or  services 

This  change  is  parallel  to  a  similar  change  made  in  section  2(d)  of 
the  act. 

Section  17  of  the  bill  also  proposes  to  amend  section  32(2)  of  the 
act  to  correct  a  typographical  error. 

Section  18  of  the  bill  would  make  amendments  in  subsections  (a) 
and  (b)  of  section  33  of  the  act.  The  amendments  to  subsection  (a) 
and  the  opening  paragraph  of  subsection  (b)  are  an  improvement  in 
accuracy.  The  amendment  to  paragraph  (3)  of  subsection  (b)  is 
parallel  to  amendments  to  sections  10  and  14.  The  amendments  to 
paragraphs  (5)  and  (6)  of  subsection  (b)  change  a  limiting  date. 

Section  19  of  the  bill  proposes  to  correct  a  typographical  error  in 
section  35  of  the  act. 

Section  20  of  the  bill  proposes  to  amend  section  44(b)  of  the  act  by 
adding  a  reference  to  a  country  which  extends  reciprocal  rights  to 
nationals  of  the  United  States  by  law  and  by  revising  the  language  to 
a  more  understandable  form  This  amendment  is  considered  desirable. 

Section  20  of  the  bill  also  proposes  to  amend  section  44(e)  of  the 
act  and  effects  considerable  improvement  therein. 

Section  21  of  the  bill  proposes  six  amendments  to  section  45  of  the 
act  which  contains  definitions. 

The  first  of  these  amendments,  to  the  sixth  paragraph  of  the  section, 
amends  the  definition  of  “applicant’'  and  “registrant”  to  include 
“predecessors.” 

The  ninth  paragraph  is  amended  to  correct  a  typographical  error 
in  the  omission  of  a  comma. 

The  11th  paragraph,  the  definition  of  service  mark,  is  amended  to 
permit  titles  of  radio  and  television  programs  to  be  registered  as 
service  marks  even  though  they  advertise  goods. 

The  amendments  to  the  15th  paragraph  amplify  the  definition  of 
use  in  commerce  with  respect  to  service  marks. 

The  definition  of  colorable  imitation,  in  the  17th  paragraph  of  the 
act,  is  amended  to  cancel  the  word  “purchasers,”  in  line  with  the 
amendment  to  section  2(d)  of  the  act. 

The  last  amendment  corrects  a  typographical  error  in  the  final 
paragraph  of  section  45. 

The  committee,  after  a  study  of  the  foregoing,  believes  that  H.R. 
4333  is  meritorious  and,  therefore,  recommends  that  the  legislation, 
as  amended,  be  considered  favorably. 
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U.S.  Department  of  Justice, 

_  _  _  Washington,  D.C.,  August  14,  1961. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 


Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the 
views  of  the  Department  of  Justice  concerning  the  bill  (H.R.  4333) 
to  amend  the  act  entitled  “An  Act  to  provide  for  the  registration  and 
protection  of  trademarks  used  in  commerce,  to  carry  out  the  provi¬ 
sions  of  certain  international  conventions,  and  for  other  purposes,” 
approved  July  5,  1940,  as  amended.  This  is  also  in  response  to  your 
kind  invitation  to  have  a  representative  attend  the  hearings  on'  the 
bill  before  subcommittee  No.  3  on  August  16. 

The  bill  would  make  a  number  of  changes  in  the  Trademark  Act  of 
July  5,  1946,  with  respect  to  registration,  administrative  and  court 
procedure,  and  internal  organization  of  the  Patent  Office  regarding 
trademark  matters. 

Inasmuch  as  the  bill  does  not  involve  matters  of  primary  concern 
to  the  Department  of  Justice,  we  prefer  to  make  no  recommendation 
|  as  to  its  enactment,  and  do  not  plan  to  have  a  representative  at  the 
hearings. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  report  from  the  standpoint  of  the  adminis¬ 
tration’s  program. 

Sincerely  yours, 


Byron  R.  White, 
Deputy  Attorney  General. 


General  Counsel  of  the  Department  of  Commerce, 

Washington,  D.C.,  August  15,  1961. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  letter  is  in  reply  to  your  request  for 
the  views  of  the  Department  of  Commerce  with  respect  to  H.R.  4333, 
a  bill  to  amend  the  act  entitled  “An  act  to  provide  for  the  registration 
and  protection  of  trademarks  used  in  commerce,  to  carry  out  the 
provisions  of  certain  international  conventions,  and  for  other  pur¬ 
poses,”  approved  July  5,  1946,  as  amended. 

The  bill  would  make  a  number  of  administrative,  clarifying  and 
correcting  amendments  in  the  Trademark  Act.  Attached  is  a  copy 
of  a  memorandum  from  the  Acting  Commissioner  of  Patents  in  which 
he  has  made  a  section-by-section  analysis  of  the  bill  and  has  also 
suggested  changes  in  and  additions  to  the  bill. 

The  Department  recommends  enactment  of  H.R.  4333  with  the 
amendments  suggested  by  the  Patent  Office. 

The  Bureau  of  the  Budget  advises  there  would  be  no  objection  to  the 
transmission  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Sincerely, 

Robert  E.  Giles,  General  Counsel. 


H.  Rept.  1108,  87-1- 
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Department  of  State, 
Washington,  September  2,  1959. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate. 

Dear  Senator  Eastland:  I  refer  to  your  letter  of  July  30,  1959r 
with  respect  to  S.  2429,  a  bill  to  amend  the  act,  entitled  “An  act  to 
provide  for  the  registration  and  protection  of  trademarks  used  in 
commerce,  to  carry  out  the  provisions  of  international  conventions, 
and  for  other  purposes,”  approved  July  5,  1946,  as  amended,  and  to 
the  Department’s  interim  reply  of  August  3,  1959. 

The  Department  perceives  no  objection  to  the  enactment  of  this 
bill.  Most  of  its  provisions  are  of  a  technical  nature  and  are  not  of 
direct  interest  from  the  foreign  policy  standpoint.  The  Department, 
however,  wishes  to  express  its  support  for  section  20  of  the  bill  which 
would  amend  the  provisions  of  section  44(b)  concerning  applicability 
of  the  act  to  nationals  of  foreign  countries.  This  amendment  will 
provide  a  clearer  basis  for  the  establishment  of  reciprocal  relations 
with  other  governments  in  the  field  of  trademarks.  This  is,  of  course, 
desirable  in  securing  for  our  own  nationals  the  fullest  possible  protec¬ 
tion  abroad  of  their  trademarks. 

The  Department  has  been  informed  by  the  Bureau  of  the  Budget 
that  there  is  no  objection  to  the  submission  of  this  report. 

Sincerely  yours, 

William  B.  Macomber,  Jr., 

Assistant  Secretary 
(For  the  Acting  Secretary  of  State). 


The  General  Counsel  of  the  Treasury, 

Washington,  August  14,  1959. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

My  Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for 
the  views  of  this  Department  on  S.  2429,  to  amend  the  act  entitled 
“An  act  to  provide  for  the  registration  and  protection  of  trademarks 
used  in  commerce,  to  carry  out  the  provisions  of  international  con¬ 
ventions,  and  for  other  purposes”,  approved  July  5,  1946,  as  amended. 

The  proposed  legislation  would  amend  the  so-called  Trademark 
Act  of  1946  to  correct  typographical  errors,  to  clarify  language,  to 
make  changes  in  procedure  and  to  make  some  substantive  changes 
in  the  law. 

Since  the  proposed  legislation  relates  to  matters  primarily  within 
the  jurisdiction  of  the  Department  of  Commerce  and  would  not 
affect  any  statute  administered  by  the  Treasury  Department,  the 
Department  has  no  recommendations  to  make  on  the  bill. 

Very  truly  yours, 


Nelson  P.  Rose,  General  Counsel. 
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Federal  Trade  Commission, 
Washington,  D.C.,  August  11,  1961. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  oj  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  of  June 
15,  1961,  to  report  on  H.R.  4333,  87th  Congress'  1st  session,  a  bill  to 
amend  the  act  entitled  “an  Act  to  provide  for  the  registration  and 
protection  of  trademarks  used  in  commerce,  to  carry  out  the  provilons 
of  certain  international  conventions  and  for  other  purposes”  approved 
July  5,  1946,  as  amended. 

The  bill  seeks  to  amend  the  Trademark  Act  of  1946  as  to  several 
sections,  including  that  which  defines  the  grounds  for  cancellation  of 
trademarks  which  are  available  to  the  Federal  Trade  Commission. 
The  bill,  by  eliminating  surplusage  from  the  provisions  of  the  existing 
law  as  to  to  the  cancellation  ol  a  registration  because  the  trademark 
has  become  descriptive  obviously  is  intended  to  facilitate  the  removal 
of  registrations  from  the  register  by  cancellation,  when  such  registra¬ 
tions  were  acquired,  or  exist  after  registration,  under  circumstances 
not  entitling  them  to  registration. 

Section  9  of  the  subject  bill  thus  amends  section  14  of  the  Trade¬ 
mark  Act  of  1946  by  rewriting  the  entire  section.  Subsection  (c)  of 
the  rewritten  section  14,  of  the  subject  bill,  reads  as  follows: 

“(c)  At  any  time  if  the  registered  mark  becomes  the  common 
descriptive  name  of  an  article  or  substance  of  has  been  abandoned 

This  proposed  amendment  to  section  14  of  the  Trademark  Act 
eliminates  the  language  in  the  present  statute  which  limits  the  cancel¬ 
lation  of  descriptive  names  to  those  of  articles  or  substances  “on  which 
the  patent  has  expired.” 

The  Commission  feels  that  the  proposed  subsection  (c)  of  section 
14,  as  provided  in  section  9  of  the  subject  bill,  still  limits  the  cancella¬ 
tion  of  descriptive  names  to  those  which  became  descriptive  after 
registration. 

This  limitation,  it  is  believed,  will  prevent  the  proposed  subsection 
(c)  from  serving  the  purpose  of  providing  as  a  ground  for  the  cancel¬ 
lation  of  registrations,  the  same  conditions  that  wonld  have  prevented 
registration  had  they  existed  at  the  time  of  application  and  been  known 
to  the  Patent  Office. 

Requests  for  action  by  the  Federal  Trade  Commission  to  exercise 
the  authority  granted  it  by  the  proviso  to  subsection  (d)  of  section  14 
by  the  present  act  (sec.  14(e)  as  amended  bv  H.R.  4333)  have  shown 
that  in  numerous  instances  the  Patent  Office  has  registered  words  as 
trademarks  which  were  descriptive  at  the  time  and  not  recognized  as 
such,  because  relating  to  special  fields  or  industries.  The  need  for 
action  in  the  public  interest  to  terminate  trademark  monopolies  occurs 
most  frequently  in  connection  with  marks  which  are  in  fact  descriptive 
of  the  products  to  which  they  are  applied.  In  the  appeal  of  Bart 
Schwartz  International  Textiles,  Ltd.  v.  the  Federal  Trade  Commission 
(129  U.S.P.Q.  258  decided  by  the  U.S.  Court  of  Customs  and  Patent 
Appeals  on  April  14,  1961),  it  was  held  that  the  Commission  could  not 
cancel  the  registration  of  “fiocco”  merely  because  it  was  descriptive 
and  in  common  use  at  the  time  of  registration.  While  this  decision 
was  a  construction  of  the  intent  of  the  present  section  14(c)  with  the 
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double  limitation  imposed  by  the  patent  wording  and  the  time  implica¬ 
tion,  it  is  an  indication  that  the  courts  will  confine  cancellation  for 
descriptiveness  to  situations  clearly  within  the  literal  wording  of  the 
statute  and  that  legislative  change  will  be  necessary  to  permit  the 
cancellation  of  trademark  registrations  upon  proof  of  the  same  facts 
that  would  have  prevented  registration  if  known  to  the  Patent  Office 
at  the  time  of  application. 

In  order  to  eliminate  any  uncertainty  that  the  basic  statutory 
prohibitions  of  section  2(e),  against  the  registration  of  marks  which 
are  descriptive  of  the  goods  of  the  applicant,  can  be  made  effective 
when  discovered  after  registration  as  well  as  before,  it  is  recommended 
that  the  subject  bill  further  amend  subsection  14(c)  of  the  Trademark 
Act  so  that  its  first  provision  will  read  as  follows : 

“(c)  at  any  time  if  the  registered  mark  has  become,  prior  or  sub¬ 
sequent  to  registration,  the  common  descriptive  name  of  an  article  or 
substance,  *  *  *.” 

Any  proposal  to  amend  the  Trademark  Act  should,  in  the  opinion 
of  the  Commission,  include  an  amendment  to  the  specific  wording  of 
the  proviso  to  section  14  which  will  remove  a  limitation  resulting 
from  an  interpretation  of  the  Commissioner  of  Patents  in  his  1950 
decision  in  the  two  early  cases  of  the  Federal  Trade  Commission  v. 
Elder  Mjy.  Co.  and  Royal  Mjg.  Co.  which  were  consolidated  and 
reported  at  84  U.S.P.Q.  429.  The  present  wording  of  the  proviso 
was  construed  by  the  Commissioner  of  Patents  to  limit  the  authority 
of  the  Commission  to  petition  for  cancellation  of  registrations  which 
were  initially  registered  under  the  provisions  of  the  1946  act  and  not 
to  extend  to  registrations  under  the  prior  acts  of  1881  and  1905 
although  the  effectiveness  of  such  registrations  may  have  been  extended 
to  the  present  or  been  renewed  by  operation  of  section  46(b)  of  the 
act.  It  is  recommended  that  the  following  amendment  to  the  pro¬ 
viso  be  adopted  which,  in  our  opinion,  should  remove  any  interference 
of  language  with  the  clear  intent  of  Congress,  acting  in  the  public 
interest,  to  authorize  the  Commission  to  apply  those  grounds  of 
cancellation  described  in  section  14  to  all  registrations  which  are 
subject  to  cancellation  under  the  provisions  of  that  Section. 

It  is  proposed  that  the  wording  of  the  proviso  at  the  end  of  section 
14,  as  rewritten  by  section  9  of  H.R.  4333,  be  changed  by  striking 
the  words  “registered  on  the  principal  register  established  by  this 
act,”  and  inserting  a  substitute,  therefor,  so  as  to  make  the  entire 
proviso  read:  “ Provided ,  That  the  Federal  Trade  Commission  may 
apply  to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
of  this  section  any  mark  subject  to  cancellation  under  the  provisions 
of  this  section  and  the  prescribed  fee  shall  not  be  required.” 

The  bill  also  provides  in  section  21  an  amendment  to  the  11th 
paragraph  of  section  45  of  the  Trademark  Act  of  1946,  by  striking 
the  definition  contained  in  said  paragraph  in  its  entirety  and  sub¬ 
stituting  therefor  a  new  paragraph. 

The  present  paragraph  reads : 

“The  term  ‘Service  Mark’  means  a  mark  used  in  the  sale  or  ad¬ 
vertising  of  services  to  identify  the  services  of  one  person  and  dis¬ 
tinguish  them  from  the  services  of  others  and  includes  without 
limitation  the  marks,  names,  symbols,  titles,  designations,  slogans, 
character  names,  and  distinctive  features  of  radio  or  other  advertising 
used  in  commerce.” 
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The  proposed  substitute  paragraph  reads : 

“The  term  'Service  Mark’  means  a  mark  used  in  the  sale  or  adver¬ 
tising  of  services  to  identify  the  services  of  one  person  and  distinguish 
them  from  the  services  of  others.  Titles,  character  names,  and  other 
distinctive  features  of  radio  or  television  programs  may  be  registered 
as  service  marks  notwithstanding  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.” 

It  is  our  belief  that  the  substituted  paragraph  does  improve  the 
general  draftsmanship  and  form  of  the  existing  paragraph  without 
adding  anything  really  new  except  for  the  last  clause,  “ notwithstanding 
that  they,  or  the  -programs,  may  advertise  the  goods  of  the  sponsor.”  The 
italicized  portion  is  important  in  that  it  may  discernibly  function  to 
allow  the  enunciator,  broadcasting  company  or  advertiser  to  secure 
registration  of  a  slogan  developed  and  used  in  the  interest  of  some 
product-producing  sponsor.  The  wording  seems  to  state  that  a 
separation  between  the  entity  rendering  the  service  and  the  sponsoring 
patron  should  not  prevent  the  registration  by  the  rendering  service. 
The  italicized  language,  as  a  modification  by  amendment,  could  be 
|  interpreted  to  sanction  the  acquisition  of  rights  in  promotional 
material  by  the  broadcasting  or  advertising  services  rather  than  the 
sponsor  for  whom  the  material  was  prepared  and  presented.  No 
other  purpose  is  discernible. 

We  are  of  the  opinion  that  the  proposal  to  amend  section  45  does 
considerable  violence  to  the  whole  theory  of  a  “service  mark”  because 
it  tends  to  give  a  party  rendering  a  service  a  property  interest  in  the 
results  or  products  of  his  service  which  are  not  related  to  the  service 
which  he  performs. 

We  believe  that  the  only  function  which  the  italicized  language 
might  possibly  perform  is  to  remove  a  ground  for  rejection  by  the 
Patent  Office  that  the  proposed  mark  advertises  the  goods  of  a 
separate  party  rather  than  the  registrant’s  service  function.  It 
follows  that  the  advertising  agency  may  acquire  an  exclusive  control 
of  a  phrase  developed  for  its  client  and  perhaps  could  prevent  the 
elient  using  that  phrase  independently  or  through  another  agency. 
Thus  the  advertiser  may,  through  the  trademark  statute,  possibly 
secure  control  of  what  is  really  his  client’s  property. 

While  it  is  recognized  that  the  amendment  of  the  definition  of 
“service  mark”  does  not  modify  language  which  is  the  operational 
|  basis  of  the  Commission’s  authority  to  cancel  registrations,  the  amend¬ 
ment  does  confuse  the  basis  for  registration  in  an  area  which  may  be 
involved  in  proceedings  by  the  Commission. 

As  the  agency  authorized  by  the  Congress  to  move  in  the  public 
interest  to  terminate  the  statutory  trademark  monopoly,  when  im¬ 
properly  acquired  or  held  by  the  registrant,  the  Commission  is  inter¬ 
ested  in  proposed  changes  which  extend  the  monopoly  without  com¬ 
mercial  necessity  or  business  justification.  The  opportunity  to  com¬ 
ment  on  the  amendments  proposed  by  H.R.  4333,  which  is  afforded  by 
the  referral  of  your  committee,  is  appreciated. 

By  direction  of  the  Commission. 

Paul  Rand  Dixon,  Chairman. 

N.B. — Pursuant  to  regulations,  this  report  was  submitted  to  the 
Bureau  of  the  Budget  on  July  12,  1961,  and  on  August  11,  1961,  the 
Bureau  of  the  Budget  advised  that  there  is  no  objection  to  the  sub- 
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mission  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Joseph  N.  Ivuzew,  Acting  Secretary. 

CHANGES  IN  EXISTING  LAW 

In  compliance  with  clause  3  of  rule  XIII  of  the  House  of  Represen¬ 
tatives,  there  is  printed  below  in  roman  existing  law  in  which  no  change 
is  proposed  by  the  bill  as  here  reported,  with  matter  proposed  to  be 
stricken  by  the  bill  as  here  reported,  enclosed  in  black  brackets;  new 
language  proposed  by  the  bill  as  here  reported  is  printed  in  italic: 

Public  Law  489,  79th  Cong.,  2d  Sess. 

(60  Stat.  427) 

TITLE  I- THE  PRINCIPAL  REGISTER 

Section.  1.  The  owner  of  a  trade-mark  used  in  commerce  may 
register  his  trade-mark  under  this  Act  on  the  principal  register  hereby  { 
established: 

(a)  By  filing  in  the  Patent  Office — 

(1)  a  written  application,  in  such  form  as  may  be  prescribed 
by  the  Commissioner,  verified  by  the  applicant,  or  by  a  member 
of  the  firm  or  an  officer  of  the  corporation  or  association  applying, 
specifying  applicant’s  domicile  and  citizenship,  the  date  of  ap¬ 
plicant’s  first  use  of  the  mark,  the  date  of  applicant’s  first  use 
of  the  mark  in  commerce,  the  goods  in  connection  with  which 
the  mark  is  used  and  the  mode  or  manner  in  which  the  mark  is 
used  in  connection  with  such  goods,  and  including  a  statement 
to  the  effect  that  the  person  making  the  verification  believes 
himself,  or  the  firm,  corporation,  or  association  in  whose  behalf 
he  makes  the  verification,  to  be  the  owner  of  the  mark  sought 
to  be  registered,  that  the  mark  is  in  use  in  commerce,  and  that 
no  other  person,  firm,  corporation,  or  association,  to  the  best  of 
his  knowledge  and  belief,  has  the  right  to  use  such  mark  in  com¬ 
merce  either  in  the  identical  form  thereof  or  in  such  near  resem¬ 
blance  thereto  [as  might  be  calculated  to  deceive:]  as  to  be 
likely,  when  applied  to  the  goods  of  such  other  person,  to  cause 
confusion,  or  to  cause  mistake,  or  to  deceive:  Provided,  That  in  the  I 
case  of  every  application  claiming  concurrent  use  the  applicant 
shall  state  exceptions  to  his  claim  of  exclusive  use,  in  which  he 
shall  specify,  to  the  extent  of  his  knowledge,  any  concurrent  use 
by  others,  the  goods  [or  services]  in  connection  with  which  and 
the  areas  in  which  each  concurrent  use  exists,  the  periods  of  each 
use,  and  the  goods  and  area  for  which  the  applicant  desires 
registration  ; 

(2)  a  drawing  of  the  mark;  and 

(3)  such  number  of  specimens  or  facsimiles  of  the  mark  as 
actually  used  as  may  be  required  by  the  Commissioner. 

(b)  By  paying  into  the  Patent  Office  the  filing  fee. 

(c)  By  complying  with  such  rules  or  regulations,  not  inconsistent 
with  law,  as  may  be  prescribed  by  the  Commissioner. 

(d)  If  the  applicant  is  not  domiciled  in  the  United  States  he  shall 
designate  by  a  written  document  filed  in  the  Patent  Office  the  name 


REGISTRATION  AND  PROTECTION  OF  TRADEMARKS 


15 


and  address  of  some  person  resident  in  the  United  States  on  whom 
may  be  served  notices  or  process  in  proceedings  affecting  the  mark. 
Such  notices  or  process  may  be  served  upon  the  person  so  designated 
by  leaving  with  him  or  mailing  to  him  a  copy  thereof  at  the  address 
specified  in  the  last  designation  so  filed.  If  the  person  so  designated 
cannot  be  found  at  the  address  given  in  the  last  designation,  such 
notice  or  process  may  be  served  upon  the  Commissioner! 

MARKS  REGISTRABLE  ON  THE  PRINCIPAL  REGISTER 

Sec.  2.  No  trade-mark  by  which  the  goods  of  the  applicant  may  be 
distinguished  from  the  goods  of  others  shall  be  refused  registration  on 
the  principal  register  on  account  of  its  nature  unless  it — 

(a)  consists  of  or  comprises  immoral,  deceptive,  or  scandalous 
matter ;  or  matter  which  may  disparage  or  falsely  suggest  a  connection 
with  persons,  living  or  dead,  institutions,  beliefs,  or  national  symbols, 
or  bring  them  into  contempt,  or  disrepute; 

(b)  consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia 
|  of  the  United  States,  or  of  any  State  or  municipality,  or  of  any  foreign 

nation,  or  any  simulation  thereof ; 

(c)  consists  of  or  comprises  a  name,  portrait,  or  signature  identify¬ 
ing  a  particular  living  individual  except  by  his  written  consent,  or  the 
name,  signature,  or  portrait  of  a  deceased  President  of  the  United 
States  during  the  life  of  his  widow,  if  any,  except  by  the  written  con¬ 
sent  of  the  widow; 

(d)  consists  of  or  comprises  a  mark  which  so  resembles  a  mark 
registered  in  the  Patent  Office  or  a  mark  or  trade  name  previously 
used  in  the  United  States  by  another  and  not  abandoned,  as  to  be 
likely,  when  applied  to  the  goods  of  the  applicant,  to  cause  [confusion 
or  mistake  or  to  deceived  purchasers :  Provided,  That  the  Commissioner 
may  register  as  concurrent  registrations  the  same  or  similar  marks  to 
more  than  one  registrant  when  they  have  become  entitled  to  use  such 
marks  as  a  result  of  their  concurrent  lawful  use  thereof  in  commerce 
prior  to  any  of  the  filing  dates  of  the  applications  involved  and  the 
Commissioner  or  a  court  on  appeal  determines  that  confusion  or  mis¬ 
take  of  deceit  of  purchasers  is  not  likely  to  result  from  the  continued 
use  of  said  marks  under  conditions  and  limitations  as  to  the  mode  or 
place  of  use  or  the  goods  in  connection  with  which  such  registrations 

)  may  be  granted  which  conditions  and  limitations  shall  be  prescribed 
in  the  grant  of  the  concurrent  registrations  thereof;  and  concurrent 
registrations  may  be  similarly  granted  by  the  Commissioner  with 
such  conditions  and  limitations  when  a  court  has  finally  determined 
that  more  than  one  person  is  entitled  to  use  the  same  or  similar  marks 
in  commerce.  The  Commissioner  shall  give  not  less  than  30  days 
written  notice  to  all  applicants,  registrants,  and  users  specified  by 
any  of  the  parties  concerned  of  any  application  for  concurrent  registra¬ 
tion  and  of  the  time  and  place  of  the  hearings  thereon.  When  the 
Commissioner  decides  to  grant  a  concurrent  registration  the  proposed 
registration  shall  be  published  in  the  Official  Gazette  of  the  Patent 
Office  and  the  application  shall  be  subject  to  opposition  as  hereinafter 
provided  for  other  applications  to  register  marks.  Concurrent  regis¬ 
trations  may  be  ordered  by  a  court  in  an  action  under  the  provisions 
of  35  United  States  Code,  sections  145  or  146,  under  such  conditions 
and  limitations  as  the  court  considers  proper  in  accordance  herewith.] 
confusion ,  or  to  cause  mistake,  or  to  deceive:  Provided,  That  when  the 
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■ Commissioner  determines  that  confusion,  mistake  or  deception  is  not 
likely  to  result  from  the  continued  use  by  more  than  one  person  of  the  same 
or  similar  marks  under  conditions  and  limitations  as  to  the  mode  or  place 
of  use  of  the  marks  or  the  goods  in  connection  with  which  such  marks  are 
used,  concurrent  registriations  may  be  issued  to  such  persons  when  they 
have  become  entitled  to  use  such  marks  as  a  result  of  their  concurrent 
lawful  use  in  commerce  prior  to  (i)  the  earliest  of  the  filing  dates  of 
the  applications  pending  or  of  any  regulations  issued  under  this  Act; 
(if,  July  5,  19f7,  in  the  case  of  registrations  previously  issued  under  the 
Act  of  March  3,  1881,  or  February  20,  1905,  and  continuing  in  full 
force  and  effect  on  that  date ;  or  (Hi)  July  5,  1947 ,  in  the  case  of  applica¬ 
tions  filed  under  the  Act  of  February  20,  1905,  and  registered  after 
July  5,  1947.  Concurrent  registrations  may  also  be  issued  by  the 
Commissioner  when  a  court  of  competent  jurisdiction  has  finally  deter¬ 
mined  that  more  than  one  person  is  entitled  to  use  the  same  or  similar 
marks  in  commerce.  In  issuing  concurrent  registrations,  the  Commis¬ 
sioner  shall  prescribe  conditions  and  limitations  as  to  the  mode  or  place 
of  use  of  the  mark  or  the  goods  in  connection  with  which  such  mark  is 
registered  to  the  respective  persons. 

******* 

DISCLAIMERS 

[Sec.  6.  The  Commissioner  shall  require  unregistrablc  matter  to 
be  disclaimed,  but  such  disclaimer  shall  not  prejudice  or  affect  the 
applicant’s  or  owner’s  rights  then  existing  or  thereafter  arising  in  the 
.disclaimed  matter,  nor  shall  such  disclaimer  prejudice  or  affect  the 
applicant’s  or  owner’s  rights  of  registration  on  another  application  of 
later  date  if  the  disclaimed  matter  has  become  distinctive  of  the 
applicant’s  or  owner’s  goods  or  services.] 

Sec.  6.  (a)  The  Commissioner  may  require  the  applicant  to  disclaim 
an  unregistrablc  component  of  a  mark  otherwise  registrable.  An  appli¬ 
cant  may  voluntarily  disclaim  a  component  of  a  mark  sought  to  be 
registered. 

(b)  No  disclaimer,  including  those  made  under  paragraph  (d)  of 
section  7  of  this  Act,  shall  prejudice  or  affect  the  applicant’s  or  registrant’s 
rights  then  existing  or  thereafter  arising  in  the  disclaimed  matter,  or  his 
right  of  registration  on  another  application  if  the  disclaimed  matter  be 
or  shall  have  become  distinctive  of  his  goods  or  services. 

CERTIFICATES 

Sec.  7.  (a)  Certificates  of  registration  of  marks  registered  upon  the 
principal  register  shall  be  issued  in  the  name  of  the  United  States  of 
America,  under  the  seal  of  the  Patent  Office,  and  shall  [either]  be 
signed  by  the  Commissioner  or  have  his  [name  printed]  signature 
placed  thereon  [and  attested  by  an  assistant  commissioner  or  by  one 
of  the  law  examiners  duly  designated  by  the  Commissioner,  and  a 
record  thereof,  together  with  printed  copies  of  the  drawing  and  state¬ 
ment  of  the  applicant,  shall  be  kept  in  books  for  that  purpose.]  and 
a  record  thereof,  shall  be  kept  in  the  Patent  Office.  The  [certificate] 
registration  shall  reproduce  [the  drawing  of]  the  mark,  and  state 
that  the  mark  is  registered  on  the  principal  register  under  this  Act, 
the  date  of  first  use  of  the  mark,  the  date  of  the  first  use  of  the  mark 
in  commerce,  the  particular  goods  or  services  for  which  it  is  registered, 
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the  number  and  date  of  the  registration,  the  term  thereof,  the  date 
on  which  the  application  for  registration  was  received  in  the  Patent 
Office,  and  any  conditions  and  limitations  that  may  be  imposed  in 
[the  grant  of]  the  registration. 

******* 

(d)  [At  any  time,  upon  application  of  the  registrant  and  payment 
of  the  fee  herein  provided,  the  Commissioner  may  permit  any  registra¬ 
tion  in  the  Patent  Office  to  be  surrendered,  canceled,  or  for  good  cause 
to  be  amended,  and  he  may  permit  any  registered  mark  to  be  dis¬ 
claimed  in  whole  or  in  part:  Provided ,  That  the  registration  when  so 
amended  shall  still  contain  registrable  matter  and  the  mark  as  amended 
shall  still  be  registrable  as  a  whole,  and  that  such  amendment  or 
disclaimer  does  not  involve  such  changes  in  the  registration  as  to  alter 
materially  the  character  of  the  mark.  The  Commissioner  shall  make 
appropriate  entry  upon  the  records  of  the  Patent  Office  and  upon  the 
certificate  of  registration  or,  if  said  certificate  is  lost  or  destroyed, 
upon  a  certified  copy  thereof.]  Upon  application  of  the  registrant 
the  Commissioner  may  permit  any  registration  to  be  surrendered  for 
cancelation ,  and  upon  cancelation  appropriate  entry  shall  be  made  in 
the  records  of  the  Patent  Office.  Upon  application  of  the  registrant  and 
payment  of  the  prescribed  fee,  the  Commissioner  for  good  cause  may  permit 
any  registration  to  be  amended  or  to  be  disclaimed  in  part:  Provided,  That 
the  amendment  or  disclaimer  does  not  alter  materially  the  character  of 
the  mark.  Appropriate  entry  shall  be  made  in  the  records  of  the  Patent 
Office  and  upon  the  certificate  of  registration  or,  if  said  certificate  is  lost 
or  destroyed,  upon  a  certified  copy  thereof. 

(e)  Copies  of  any  records,  books,  papers  or  drawings  belonging  to 
the  Patent  Office  relating  to  marks,  and  copies  of  [certificates  of] 
registrations,  when  authenticated  by  the  seal  of  the  Patent  Office 
and  certified  by  the  Commissioner,  or  in  his  name  by  [a  chief  of 
division]  an  employee  of  the  Office  duly  designated  by  the  Commis¬ 
sioner,  shall  be  evidence  in  all  cases  wherein  the  originals  would  be 
evidence;  and  any  person  making  application  therefor  and  paying  the 
fee  required  by  law  shall  have  such  copies. 

(f)  Whenever  a  material  mistake  in  a  registration,  incurred  through 
the  fault  of  the  Patent  Office,  is  clearly  disclosed  by  the  records  of  the 
Office  a  certificate  stating  the  fact  and  nature  of  such  mistake  [,  signed 
by  the  Commissioner  and  sealed  with  the  seal  of  the  Patent  Office;] 
shall  be  issued  without  charge  and  recorded  and  a  printed  copy  thereof 
shall  be  attached  to  each  printed  copy  of  the  registration  [certificate] 
and  such  corrected  [certificate]  registration  shall  thereafter  have  the 
same  effect  as  if  the  same  had  been  originally  issued  in  such  corrected 
form,  or  in  the  discretion  of  the  Commissioner  a  new  certificate  of 
registration  may  be  issued  without  charge.  All  certificates  of  correc¬ 
tion  heretofore  issued  in  accordance  with  the  rules  of  the  Patent  Office 
and  the  registrations  to  which  they  are  attached  shall  have  the  same 
force  and  effect  as  if  such  certificates  and  their  issue  had  been  specific¬ 
ally  authorized  by  statute. 

******* 

Sec.  9.  [Each  registration  may  be  renewed  for  periods  of  20  years 
from  the  end  of  the  expiring  period  upon  the  filing  of  an  application 
therefor  accompanied  by  an  affidavit  by  the  registrant  stating  that 
the  mark  is  still  in  use  in  commerce  and  the  payment  of  the  renewal 
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fee  required  by  this  Act;  and  such  application  may  be  made  at  any 
time  within  6  months  before  the  expiration  of  the  period  for  which 
the  certificate  of  registration  was  issued  or  renewed,  or  it  may  be  made 
within  3  months  after  such  expiration  on  payment  of  the  additional 
fee  herein  provided.  [An  applicant  for  renewal  not  domiciled  in  the 
United  States  shall  be  subject  to  and  comply  with  the  provisions  of 
section  1(d)  hereof.]  (a)  Each  registration  may  be  renewed  for  periods 
of  twenty  years  from  the  end  of  the  expiring  period  upon  payment  of  the 
prescribed  fee  and  the  filing  of  a  verified  application  thereof ,  setting  forth 
those  goods  or  services  recited  in  the  registration  on  or  in  connection  with 
which  the  mark  is  still  in  use  in  commerce  and  having  attached  thereto  a 
specimen  or  facsimile  showing  current  use  of  the  mark,  or  showing  that 
any  nonuse  is  due  to  special  circumstances  which  excuse  such  nonuse  and 
is  not  due  to  any  intention  to  abandon  the  mark.  Such  application  may 
be  made  at  any  time  within  six  months  before  the  expiration  of  the  period 
for  which  the  registration  was  issued  or  renewed,  or  it  may  be  made  within 
three  months  after  such  expiration  on  payment  of  the  additional  fee  herein 
provided. 

( b )  If  the  Commissioner  refuses  to  renew  the  registration,  he  shall 
notify  the  registrant  of  his  refusal  and  the  reasons  therefor. 

(c)  An  applicant  for  renewal  not  domiciled  in  the  United  States  shall 
be  subject  to  and  comply  with  the  provisions  of  section  1  id)  hereof. 

Sec.  10.  A  registered  mark  or  a  mark  for  winch  application  to 
register  has  been  filed  shall  be  assignable  with  the  goodwill  of  the 
business  in  which  the  mark  is  used,  or  with  that  part  of  the  goodwill 
of  the  business  connected  with  the  use  of  and  symbolized  by  the  mark, 
and  in  any  such  assignment  it  shall  not  be  necessary  to  include  the 
goodwill  of  the  business  connected  with  the  use  of  and  symbolized  by 
any  other  mark  used  in  the  business  or  by  the  name  or  style  under 
which  the  business  is  conducted:  IPi  " ovided ,  That  any  assigned  regis¬ 
tration  may  be  canceled  at  any  time  if  the  registered  mark  is  being 
used  by,  or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which  the  mark 
is  used,]  Assignments  shall  be  by  instruments  in  writing  duly  exe¬ 
cuted.  Acknowledgment  shall  be  prima  facie  evidence  of  the  execu¬ 
tion  of  an  assignment  and  when  recorded  in  the  Patent  Office  the 
record  shall  be  prima  facie  evidence  of  execution.  An  assignment 
shall  be  void  as  against  any  subsequent  purchaser  for  a  valuable  con¬ 
sideration  without  notice,  unless  it  is  recorded  in  the  Patent  Office 
within  3  months  after  the  date  thereof  or  prior  to  such  subsequent 
purchase.  [The  Commissioner  shall  keep  a  separate  record  of  such 
assignments  submitted  to  him  for  recording.]  A  separate  record  of 
assignments  submitted  for  recording  hereunder  shall  be  maintained  in  the 
Patent  Office. 

An  assignee  not  domiciled  in  the  United  States  shall  be  subject  to 
and  comply  with  the  provisions  of  section  1  (d)  hereof. 

******* 

PUBLICATION 

Sec.  12(a).  Upon  the  filing  of  an  application  for  registration  and 
payment  of  the  fee  herein  provided,  the  Commissioner  shall  refer  the 
application  to  the  examiner  in  charge  of  the  registration  of  marks,  who 
shall  cause  an  examination  to  be  made  and,  if  on  such  examination  it 
shall  appear  that  the  applicant  is  entitled  to  registration,  the  Com- 
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missioner  shall  cause  the  mark  to  be  published  in  the  Official  Gazette 
of  the  Patent  Office:  Provided ,  That  in  the  case  of  an  applicant  claim¬ 
ing  concurrent  use,  or  in  the  case  of  an  application  to  be  placed  in  an 
interference,  as  provided  for  in  section  16  of  this  Act,  the  mark,  if  other¬ 
wise  registrable,  may  be  published  subject  to  the  determination  of  the 
rights  of  the  parties  to  such  proceedings. 

******* 

(c)  A  registrant  of  a  mark  registered  under  the  provision  of  the  Act 
of  March  3,  1881,  or  the  Act  of  February  20,  1905,  may,  at  any  time 
prior  to  the  expiration  of  the  registration  thereof,  upon  the  payment  of 
the  prescribed  fee  file  with  the  Commissioner  an  affidavit  setting  forth 
those  goods  stated  in  the  registration  on  which  said  mark  is  in  use  in 
commerce  and  that  the  registrant  claims  the  benefits  of  this  Act  for 
said  mark.  The  Commissioner  shall  publish  notice  thereof  with  a 
reproduction  of  said  mark  in  the  Official  Gazette,  and  notify  the 
registrant  of  such  publication  and  of  the  requirement  for  the  affidavit 
of  use  or  nonuse  as  provided  for  in  subsection  (b)  of  section  8  of  this 
Act.  [This]  marks  published  under  this  subsection  shall  not  be  sub¬ 
ject  to  the  provisions  of  section  13  of  this  Act. 

OPPOSITION 

Sec.  13.  Any  person  who  believes  that  he  would  be  damaged  by  the 
registration  of  a  mark  upon  the  principal  register  may,  upon  payment 
of  the  required  fee,  file  a  verified  [notice  of]  opposition  in  the  Patent 
Office,  stating  the  grounds  therefor,  within  thirty  days  after  the  publi¬ 
cation  under  subsection  (a)  of  section  12  of  this  Act  of  the  mark 
sought  to  be  registered.  For  good  cause  shown,  the  time  for  filing 
[notice  of]  opposition  may  be  extended  by  the  Commissioner,  who 
shall  notify  the  applicant.  An  unverified  opposition  may  be  filed  by 
a  duly  authorized  attorney,  but  such  opposition  shall  be  null  and  void 
unless  verified  by  the  opposer  within  a  reasonable  time  after  such 
filing  to  be  fixed  by  the  Commissioner.  An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed  by  the  Commissioner . 

CANCELLATION 

Sec.  14.  [Any  person  who  believes  that  he  is  or  will  be  damaged  by 
the  registration  of  a  mark  on  the  principal  register  established  by  this 
Act,  or  under  the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
1905,  may  upon  the  payment  of  the  prescribed  fee,  apply  to  cancel 
said  registration — 

(a)  within  5  years  from  the  date  of  the  registration  of  the 
mark  under  this  Act;  or 

(b)  within  5  years  from  the  date  of  the  publication  under 
section  12(c)  hereof  of  a  mark  registered  under  the  Act  of  March 
3,  1881,  or  the  Act  of  February  20,  1905;  or 

(c)  at  any  time  if  the  registered  mark  becomes  the  common 
descriptive  name  of  an  article  or  substance  on  which  the  patent 
has  expired,  or  has  been  abandoned  or  its  registration  was  ob¬ 
tained  fraudulently  or  contrary  to  the  provisions  of  section  4  or 
of  subsections  (a),  (b),  or  (c)  of  section  2  of  this  Act  for  a  regis¬ 
tration  hereunder,  or  contrary  to  similar  prohibitory  provisions 
of  said  prior  Acts  for  a  registration  thereunder,  or  if  the  registered 


20  REGISTRATION  AND  PROTECTION  OF  TRADEMARKS 

mark  has  been  assigned  and  is  being  used  by,  or  with  the  permis¬ 
sion  of,  the  assignee  so  as  to  misrepresent  the  source  of  the  goods 
or  services  in  connection  with  which  the  mark  is  used,  or  if  the 
mark  was  registered  under  the  Act  of  March  3,  1881,  or  the  Act 
of  February  20,  1905,  and  has  not  been  published  under  the  pro¬ 
visions  of  subsection  (c)  of  section  12  of  this  Act;  or 

(d)  at  any  time  in  the  case  of  a  certification  mark  on  the  ground 
that  the  registrant  (1)  does  not  control,  or  is  not  able  legitimately 
to  exercise  control  over,  the  use  of  such  mark,  or  (2)  engages  in 
the  production  or  marketing  of  any  goods  or  services  to  which  the 
mark  is  applied,  or  (3)  permit  the  use  of  such  mark  for  other  pur¬ 
poses  than  as  a  certification  mark,  or  (4)  discriminately  refuses 
to  certify  or  to  continue  to  certify  the  goods  or  services  of  any 
person  who  maintains  the  standards  or  conditions  which  such 
mark  certifies. 

Provided,  That  the  Federal  Trade  Commission  may  apply  to  cancel 
on  the  grounds  specified  in  subsections  (c.)  and  (d)  of  this  section  any 
mark  registered  on  the  principal  register  established  by  this  Act,  and 
the  prescribed  fee  shall  not  be  required. 3  A  verified  petition  to  cancel 
a  registration  of  a  mark,  stating  the  grounds  relied  upon,  may,  upon  ( 
payment  of  the  prescribed  fee,  be  filed  by  any  person  who  believes  that  he 
is  or  will  be  damaged  by  the  registration  of  a  mark  on  the  principal 
register  established  by  this  Act,  or  under  the  Act  of  March  3,  1881,  or 
the  Act  of  February  20,  1905 — 

(a)  within  five  years  from  the  date  of  the  registration  of  the  mark 
under  this  Act;  or 

(b)  within  five  years  from  the  date  of  publication  under  section 
12(c)  hereof  of  a  mark  registered  under  the  Act  of  March  3,  1881, 
or  the  Act  of  February  20,  1905;  or 

(c)  at  any  time  if  the  registered  mark  becomes  the  common  descrip¬ 
tive  name  of  an  article  or  substance,  or  has  been  abandoned,  or  its 
registration  was  obtained  fraudulently  or  contrary  to  the  provisions 
of  section  4  or  of  subsection  (a),  (b),  or  (c)  of  section  2  of  this  Act 
for  a  registration  hereunder,  or  contrary  to  similar  prohibitory 
provisions  of  said  prior  Acts  for  a  registration  thereunder,  or  if  the 
registered  mark  is  being  used  by,  or  with  the  permission  of,  the  regis¬ 
trant  so  as  to  misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used;  or 

(d)  at  any  time  if  the  mark  is  registered  under  the  Act  of  March  3, 
1881,  or  the  Act  of  February  20,  1905,  and  has  not  been  published  ( 
under  the  provisions  of  subsection  ( c )  of  section  12  of  this  Act;  or 

(e)  at  any  time  in  the  case  of  a  certification  mark  on  the  ground 
that  the  registrant  (1)  does  not  control,  or  is  not  able  legitimately  to 
exercise  control  over,  the  use  of  such  mark,  or  (2)  engages  in  the 
production  or  marketing  of  any  goods  or  services  to  which  the  certifica¬ 
tion  mark  is  applied,  or  (3)  permits  the  use  of  the  certification  mark 
for  purposes  other  than  to  certify,  or  (4)  discriminately  refuses  to 
certify  or  to  continue  to  certify  the  goods  or  services  of  any  person 
who  maintains  the  standards  or  conditions  which  such  mark  certifies. 

Provided,  That  the  Federal  Trade  Commission  may  apply  to  cancel  on 
the  grounds  specified  in  subsections  ( c )  and  (e)  of  this  section  any  mark 
registered  on  the  principal  register  established  by  this  Act,  and  the  pre¬ 
scribed  fee  shall  not  be  required. 
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Sec.  15.  Except  on  a  ground  for  which  application  to  cancel  may 
be  filed  at  any  time  under  subsections  (c),  and  [(d),]  (e)  of  section  14 
of  this  Act,  and  except  to  the  extent,  if  any,  to  which  the  use  of  a 
mark  registered  on  the  principal  register  infringes  a  valid  right  ac¬ 
quired  under  the  law  of  any  State  or  Territory  by  use  of  a  mark  or 
trade  name  continuing  from  a  date  prior  to  the  date  of  the  publica¬ 
tion  under  this  Act  of  such  registered  mark,  the  right  of  the  registrant 
to  use  such  registered  mark  in  commerce  for  the  goods  or  services  on 
or  in  connection  with  which  such  registered  mark  has  been  in  con¬ 
tinuous  use  for  5  consecutive  years  subsequent  to  the  date  of  such 
registration  and  is  still  in  use  in  commerce,  shall  be  incontestable: 
Provided,  That — 

******* 

(4)  no  incontestable  right  shall  be  acquired  in  a  mark  [or 
trade-name]  which  is  the  common  descriptive  name  of  any 
article  or  substance,  patented  or  otherwise. 
******* 

INTERFERENCE 

Sec.  16.  Whenever  application  is  made  for  the  registration  of  a 
mark  which  so  resembles  a  mark  previously  registered  by  another,  or 
for  the  registration  of  which  another  has  previously  made  application, 
as  to  be  likely  when  applied  to  the  goods  or  when  used  in  connection 
with  the  services  of  the  applicant  to  cause  confusion  or  mistake  or  to 
deceive  [purchasers],  the  Commissioner  may  declare  that  an  inter¬ 
ference  exists.  No  interference  shall  be  declared  between  an  appli¬ 
cation  and  the  registration  of  a  mark  the  right  to  the  use  of  which 
has  become  incontestable. 

******* 

Sec.  21.  [Any  applicant  for  registration  of  a  mark,  party  to  an 
interference  proceeding,  party  to  an  opposition  proceeding,  party  to 
an  application  to  register  as  a  lawful  concurrent  user,  party  to  a 
cancelation  proceeding,  or  any  registrant  who  has  filed  an  affidavit  as 
provided  in  section  8,  who  is  dissatisfied  with  the  decision  of  the  Com¬ 
missioner  or  the  Trademark  Trial  and  Appeal  Board  may  appeal  to 
the  United  States  Court  of  Customs  and  Patent  Appeals  or  may  pro¬ 
ceed  under  35  United  States  Code,  sections  145  and  146,  as  in  the 
case  of  applicants  for  patents,  under  the  same  conditions,  rules,  and 
procedure  as  are  prescribed  in  the  case  of  patent  appeals  or  proceed¬ 
ings  so  far  as  they  are  applicable:  Provided,  That  any  party  who  is 
satisfied  with  the  decision  of  the  Trademark  Trial  ami  Appeal  Board 
shall,  upon  the  filing  of  an  appeal  to  the  Court  of  Customs  and  Patent 
Appeals  by  any  dissatisfied  party,  have  the  right  to  elect  to  have  all 
further  proceedings  under  35  United  States  Code,  section  146,^  by 
election  as  provided  in  35  United  States  Code,  section  141.  Flie 
Commissioner  of  Patents  shall  not  be  a  necessary  party  to  an  inter 
partes  proceeding  under  35  United  States  Code,  section  146,  but  he 
shall  be  notified  of  the  filing  of  the  bill  by  the  clerk  of  the  court  in 
which  it  is  filed  and  the  Commissioner  shall  have  the  right  to  intervene 
in  the  action.]  (a)  ( 1 )  An  applicant  for  registration  of  a  mark,  party 
to  an  interference  proceeding ,  party  to  an  opposition  proceeding ,  party 
to  an  application  to  register  as  a  lawful  concurrent  user,  party  to  a 
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ca  ncelation  proceeding,  a  registrant  who  has  filed  an  affidavit  as  provided 
in  section  8,  or  an  applicant  jor  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Appeal  Board, 
may  appeal  to  the  United  States  Court  of  Customs  and  Patent  Appeals 
thereby  waiving  his  right  to  proceed  under  section  21{b)  hereof:  Pro¬ 
vided,  That  such  appeal  shall  be  dismissed  if  any  adverse  party  to  the 
proceeding,  other  than  the  Commissioner,  shall  within  twenty  days  after 
the  appellant  has  filed  notice  of  appeal  according  to  section  21(a)(2) 
hereof ,  files  notice  with  the  Commissioner  that  he  elects  to  have  all  further 
proceedings  conducted  as  provided  in  section  21  (b)  hereof.  Thereupon 
the  appellant  shall  have  thirty  days  thereafter  within  which  to  file  a  civil 
action  under  said  section  21  (b),  in  default  of  which  the  decision  appealed 
from  shall  govern  the  further  proceedings  in  the  case. 

(2)  When  an  appeal  is  taken  to  the  Lnited  States  Court  of  Customs 
and  Patent  Appeals,  the  appellant  shall  give  notice  thereof  to  the  Com¬ 
missioner,  and  shall  file  in  the  Patent  Office  his  reaso  ns  of  appeal,  specifi¬ 
cally  set  forth  in  writing,  within  such  time  after  the  date  of  the  decision 
appealed  from,  not  less  than  sixty  days,  as  the  Commissioner  appoints. 

(3)  The  court  shall,  before  hearing  such  appeal,  give  notice  of  the  time 
and  place  of  the  hearing  to  the  Commissioner  and  the  parties  thereto. 
The  Commissioner  shall  transmit  to  the  court  certified  copies  of  all  the 
necessary  original  papers  and  evidence  in  the  case  specified  by  the  appel¬ 
lant  and  any  additional  papers  and  evidence  specified  by  the  appellee , 
and  in  an  ex  parte  case  the  Commissioner  shall  furnish  the  court  with 
the  grounds  of  the  decision  of  the  Patent  Office,  in  writing,  touching  all 
the  points  involved  by  the  reasons  of  appeal. 

(4)  The  court  shall  hear  and  determine  such  appeal  on  the  evidence 
produced  before  the  Patent  Office,  and  the  decision  shall  be  confined  to 
the  points  set  forth  in  the  reasons  of  appeal.  Upon  its  determination , 
the  court  shall  return  to  the  Commissioner  a  certificate  of  its  proceedings 
and  decision,  which  shall  be  entered  of  record  in  the  Patent  Office  and 
govern  the  further  proceedings  in  the  case. 

(b)  (1)  Whenever  a  person  authorized  by  section  21  (a)  hereof  to  appeal 
to  the  United  States  Court  of  Customs  and  Patent  Appeals  is  dissatisfied 
with  the  decision  of  the  Commissioner  or  Trademark  Trial  and  Appeal 
Board,  said  person  may,  unless  appeal  has  been  taken  to  said  Court  of 
Customs  and  Patent  Appeals,  have  remedy  by  a  civil  action  if  commenced 
within  such  time  after  such  decision,  not  less  than  sixty  days,  as  the 
Commissioner  appoints  or  as  provided  in  section  21  (a) .  The  court  may 
adjudge  that  an  applicant  is  entitled  to  a,  registration  upon  the  applica¬ 
tion  involved,  theft  a  registration  involved  should  be  canceled,  or  such 
other  matter  as  the  issues  in  the  proceeding  require,  as  the  facts  in  the 
case  may  appear.  Such  adjudication  shall  authorize  the  Commissioner 
to  take  any  necessary  action,  upon  compliance  with  the  requirements 
of  law. 

(2)  The  Commissioner  shall  not  be  made  a  party  to  an  inUr  partes 
proceeding  under  this  subsection,  but  he  shall  be  notified  of  the  filing  of 
the  complaint  by  the  clerk  of  the  court  in  which  it  is  filed  and  shall  have 
the  right  to  intervene  in  the  action. 

(3)  In  all  cases  where  there  is  no  adverse  party,  a  copy  of  the  com¬ 
plaint  shall  be  served  on  the  Commissioner;  and  all  the  expenses  of  the 
proceedings  shall  be  paid  by  the  parly  bringing  them,  whether  the  final 
decision  is  in  his  favor  or  not.  In  suits  brought  hereunder,  the  record 
in  the  Patent  Office  shall  be  admitted  on  motion  of  any  party,  upon  such 
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terms  and  conditions  as  to  costs,  expenses,  and  the  further  cross-examina¬ 
tion  of  the  witnesses  as  the  court  imposes,  without  prejudice  to  the  right 
of  any  party  to  take  further  testimony.  The  testimony  and  exhibits* of 
the  record,  in  the  Patent  Office,  when  admitted,  shall  have  the  same  effect 
as  if  originally  taken  and  produced  iv  the  suit. 

(4)  Where  there  is  an  adverse  party,  such  suit  may  be  instituted 
against  the  party  in  interest  as  shown  by  the  records  of  the  Patent  Office 
at  the  time  of  the  decision  complained  of,  but  any  party  in  interest\may 
become,  a  party  to  the  action.  If  there  be  adverse  parties  residing  in  a 
plurality  of  districts  not  embraced  within  the  same  State,  or  an  adverse 
party  residing  in  a  foreign  country,  the  United  States  District  Court 
for  the  District  of  Columbia  shall  have  jurisdiction  and  may  issue  sum¬ 
mons  against  the  adverse  parties  directed  to  the  marshal  of  any  district 
in  which  any  adverse  party  resides.  Summons  against  adverse  parties 
residing  in  foreign  countries  may  be  served  by  publication  or  otherwise 
as  the  court  directs. 

******* 
TITLE  II— THE  SUPPLEMENTAL  REGISTER 
Sec.  23.  *  *  * 

******* 

Upon  a  proper  showing  by  the  applicant  that  he  Dias  begun  the 
lawful  use  of  his  mark  in  foreign  commerce  and  that  he]j  requires 
domestic  registration  as  a  basis  for  foreign  protection  of  his  mark,  the 
Commissioner  may  waive  the  requirement  of  a  full  year’s  use  and  may 
grant  registration  forthwith. 

CANCELLATION 

Sec.  24.  Marks  for  the  supplemental  register  shall  not  be  published 
for  or  be  subject  to  opposition,  but  shall  be  published  on  registration  in 
the  Official  Gazette  of  the  Patent  Office.  Whenever  any  person 
believes  that  he  is  or  will  be  damaged  by  the  registration  of  a  mark  on 
this  register  he  may  at  any  time,  upon  payment  of  the  prescribed  fee  and 
the  filing  of  a  verified  petition  stating  the  ground  therefor,  apply  to  the 
Commissioner  to  cancel  such  registration.  The  Commissioner  shall 
refer  such  application  to  the  Trademark  Trial  and  Appeal  Board 
which  shall  give  notice  thereof  to  the  registrant.  If  it  is  found  after  a 
hearing  before  the  Board  that  the  registrant  was  not  entitled  to  register 
the  mark  at  the  time  of  his  application  for  registration  thereof,  or 
that  the  mark  is  not  used  by  the  registrant  or  has  been  abandoned, 
the  registration  shall  be  canceled  by  the  Commissioner. 

******* 

TITLE  III— NOTICE  OF  REGISTRATION 

Sec.  29.  Notwithstanding  the  provisions  of  section  22  hereof,  a 
registrant  of  a  mark  registered  [under  the  Act  of  March  3,  1881,  or  the 
Act  of  February  20,  1905,  or  on  the  principal  register  established  by 
this  Act  shall}  in  the  Patent  Office  may  give  notice  that  his  mark  is 
registered  by  displaying  with  the  mark  as  used  the  words  “Registered 
in  U.S.  Patent  Office”  or  “Reg.  U.S.  Pat.  Off.”  of  the  letter  R  enclosed 
with  a  circle,  thus  (R);  and  in  an}7  suit  for  infringement  under  this  Act 
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by  such  a  registrant  failing  [so  to  mark  goods  bearing  the  registered 
mark  or  by  a  registrant  under  the  Act  of  March  19,  1920,  or  by  the 
registrant  of  a  mark  on  the  supplemental  register  provided  by  this 
Act]  to  give  such  notice  of  registration,  no  profits  and  no  damages  shall 
be  recovered  under  the  provisions  of  this  Act  unless  defendant  had 
actual  notice  of  the  registration. 

TITLE  IV— CLASSIFICATION 

Sec.  30.  The  Commissioner  [shall]  may  establish  a  classification 
of  goods  and  services,  for  convenience  of  Patent  Office  administration, 
but  not  to  limit  or  extend  the  applicant’s  rights.  [The  applicant 
may  register  his  mark  in  one  application  for  any  or  all  of  the  goods 
or  services  included  in  one  class,  upon  or  in  connection  with  which 
he  is  actually  using  the  mark.  The  Commissioner  may  issue  a  single 
certificate  for  one  mark  registered  in  i  plurality  of  classes  upon 
payment  of  a  fee  equaling  the  sum  of  the  fees  for  each  registration 
in  each  class.]  The  applicant  may  file  an  application  to  register  a 
mark  for  any  or  all  of  the  goods  and  services  upon  or  in  connection  with 
which  he  is  actually  using  the  mark:  Provided,  That  when  such  goods  or 
services  fall  within  a  plurality  of  classes,  a  fee  equaling  the  sum  of  the 
fees  for  filing  an  application  in  each  class  shall  he  paid,  and  the  Com¬ 
missioner  may  issue  a  single  certificate  of  registration  for  such  mark. 
******* 

TITLE  VI— REMEDIES 

Sec.  32.  (1)  [Any  person  who  shall,  in  commerce,  (a)  use,  without 
the  consent  of  the  registrant,  any  reproduction,  counterfeit,  copy,  or 
colorable  imitation  of  any'  registered  mark  in  connection  with  the  sale, 
offering  for  sale,  or  advertising  of  any'  goods  or  services  on  or  in 
connection  with  which  such  use  is  likely  to  cause  confusion  or  mistake 
>©r  to  deceive  purchasers  as  to  the  source  of  origin  of  such  goods  or 
services;  or  (b)  reproduce,  counterfeit,  copy,  or  colorable  imitate  any 
such  mark  and  apply'  such  reproduction,  counterfeit,  copyr,  or  colorable 
imitation  to  labels,  signs,  prints,  packages,  wrappers,  receptacles,  or 
advertisements  intended  to  be  used  upon  or  in  connection  with  the  sale 
in  commerce  of  such  goods  or  services,  shall  be  liable  to  a  civil  action 
by  the  registrant  for  any  or  all  of  the  remedies  hereinafter  provided, 
except  that  under  subsection  (b)  hereof  the  registrant  shall  not  be 
entitled  to  recover  profits  or  damages  unless  the  acts  have  been 
committed  with  knowledge  that  such  mark  is  intended  to  be  used  to 
cause  confusion  or  mistake  or  to  deceive  purchasers.]  Any  person 
who  shall,  without  the  consent  of  the  registrant — 

(a)  Use  in  commerce  any  reproduction,  counterfeit,  copy,  or 
colorable  imitation  of  a  registered  mark  in  connection  with  the  sale, 
o  ffering  for  sale,  distribution,  or  advertising  of  any  goods  or  services 
on  or  in  connection  with  which  such  use  is  likely  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive;  or 

( b )  Reproduce,  counterfeit,  copy  or  colorably  imitate  a  registered 
mark  and  apply  such  reproduction,  counterfeit,  copy,  or  colorable 
imitation  to  labels,  signs,  prints,  packages,  wrappers,  receptacles, 
or  advertisements  intended  to  be  used  in  commerce  upon  or  in 
connection  with  the  sale,  offering  for  sale,  distribution,  or  advertising 
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of  goods  or  services  on  or  in  connection  with  which  such  use  is 
likely  to  cause  confusion,  or  to  cause  mistake,  or  to  deceive; 
shall  he  liable  in  a  civil  action  by  the  registrant  for  the  remedies  hereinafter 
provided.  Under  subsection  (b)  hereof,  the  registrant  shall  not  be  entitled 
to  recover  profits  or  damages  unless  the  acts  have  been  committed  with 
knowledge  that  such  imitation  is  intended  to  be  used  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive. 

(2)  Notwithstanding  any  other  provision  of  this  Act,  the  remedies 
given  to  the  owner  of  the  right  infringed  shall  be  limited  as  follows: 
******  * 

(b)  where  the  infringement  complained  of  is  contained  in  or  is  part 
of  paid  advertising  matter  in  a  newspaper,  magazine,  or  other  similar 
periodical  the  remedies  of  the  owner  of  the  right  infringed  as  against 
the  [published]  publisher  or  distributor  of  such  newspaper,  magazine, 
or  other  similar  periodical  shall  be  confined  to  an  injunction  against 
the  presentation  of  such  advertising  matter  in  future  issues  of  such 
newspapers,  magazines,  or  other  similar  periodical: 

******* 

1  Sec.  33.  (a)  Any  [certificate  of]  registration  issued  under  the  Act 
of  March  3,  1881,  or  the  Act  of  February  20,  1905,  or  of  a  mark 
registered  on  the  principal  register  provided  by  this  Act  and  owned 
by  a  party  to  an  action  shall  be  admissible  in  evidence  and  shall  be 
prima  facie  evidence  of  registrant’s  exclusive  right  to  use  the  regis¬ 
tered  mark  in  commerce  on  the  goods  or  services  specified  in  the 
[certificate]  registration  subject  to  any  conditions  or  limitations  stated 
therein,  but  shall  not  preclude  an  opposing  party  from  proving  any 
legal  or  equitable  defense  or  defect  which  might  have  been  asserted  if 
such  mark  had  not  been  registered. 

(b)  If  the  right  to  use  the  registered  mark  has  become  incontestable 
under  section  15  hereof,  the  [certificate]  registration  shall  be  con¬ 
clusive  evidence  of  the  registrant’s  exclusive  right  to  use  the  registered 
mark  in  commerce  on  or  in  connection  with  the  goods  or  services 
specified  in  the  [certificate]  affidavit  filed  under  the  provisions  of  said 
section  15  subject  to  any  conditions  or  limitations  stated  therein  except 
when  one  of  the  following  defenses  or  defects  is  established: 

******* 

(3)  That  the  registered  mark  [has  been  assigned  and]  is  being 
)  used,  by  or  with  the  permission  of  the  [assignee]  registrant  or  a 
person  in  privity  with  the  registrant,  so  as  to  misrepresent  the  source 
of  the  goods  or  services  in  connection  with  which  the  mark  is 
used;  or 

******* 

(5)  That  the  mark  whose  use  by  a  party  is  charged  as  an 
infringement  was  adopted  without  knowledge  of  the  registrant’s 
prior  use  and  has  been  continuously  used  by  such  party  or  those 
in  privity  with  him  from  a  date  prior  to  [the]  registration  of  the 
mark  under  this  Act  or  publication  of  the  registered  mark  under 
subsection  [(a)  or]  (c)  of  section  12  of  this  Act:  Provided,  how¬ 
ever,  That  this  defense  or  defect  shall  apply  only  for  the  area  in 
which  such  continuous  prior  use  is  proved ;  or 

(6)  That  the  mark  whose  use  is  charged  as  an  infringement  was 
registered  and  used  prior  to  the  registration  under  this  Act  or 
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publication  under  subsection  [(a)  or]  (c)  of  section  12  of  this 
Act  of  the  registered  mark  of  the  registrant,  and  not  abandoned: 
Provided,  however,  That  this  defense  or  defect  shall  apply  [only 
where  the  said  mark  has  been  published  pursuant  to  subsection  (e) 
of  section  12  and  shall  apply]  only  for  the  area  in  which  the  mark 
was  used  prior  to  [the  date  of]  such  registration  or  such  publica¬ 
tion  of  the  registrant’s  mark  [under  subsection  (a)  or  (c)  of  section 
12  of  this  Act];  or 

******* 

Sec.  35.  When  a  violation  of  any  right  of  the  registrant  of  a  mark 
registered  in  the  Patent  Office  shall  have  been  established  in  any  civil 
action  arising  under  this  Act,  the  plaintiff  shall  be  entitled,  subject  to 
the  provisions  of  sections  29  and  [31(l)(b)]  32,  and  subject  to  the 
principles  of  equity,  to  recover  (1)  defendant’s  profits,  (2)  any  damages 
sustained  by  the  plaintiff,  and  (3)  the  costs  of  the  action. 

******* 

TITLE  IX— INTERNATIONAL  CONVENTIONS 
******* 

Sec.  44  (b). 

[Persons  who  are  nationals  of,  domiciled  in,  or  have  a  bona  fide 
and  effective  business  or  commercial  establishment  in  any  foreign 
country,  which  is  a  party  to  (1)  the  International  Convention  for 
the  Protection  of  Industrial  Property,  signed  at  Paris  on  March  20, 
1883,  or  (2)  the  General  Inter-American  Convention  for  Trade-Mark 
and  Commercial  Protection  signed  at  Washington  on  February  20, 
1929,  or  (3)  any  other  convention  or  treaty  relating  to  trademarks, 
trade  or  commercial  names,  or  the  repression  of  unfair  competition  to 
which  the  United  States  is  a  party,  shall  be  entitled  to  the  benefits 
and  subject  to  the  provisions  of  this  Act  to  the  extent  and  under  the 
conditions  essential  to  give  effect  to  any  such  conventions  and  treaties 
so  long  as  the  United  States  shall  continue  to  be  a  party  thereto, 
except  as  provided  in  the  following  paragraphs  of  this  section.] 

Any  person  whose  country  oj  origin  is  a  party  to  any  convention  or 
treaty  relating  to  trademarks,  trade  or  commercial  names,  or  the  repression 
oj  unfair  competition,  to  which  the  United  States  is  also  a  party,  or 
extends  reciprocal  rights  to  nationals  oj  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  oj  this  section  under  the  conditions  expressed 
herein  to  the  extent  necessary  to  give  effect  to  any  provision  oj  such  con¬ 
vention,  treaty  or  reciprocal  law,  in  addition  to  the  rights  to  which  any 
owner  oj  a  mark  is  otherwise  entitled  by  this  Act. 

******* 

(e)  A  mark  duly  registered  in  the  country  of  origin  of  the  foreign 
applicant  may  be  registered  on  the  principal  register  if  eligible,  other¬ 
wise  on  the  supplemental  register  herein  provided.  The  application 
therefor  shall  be  accompanied  by  a  certification  or  a  certified  copy  of 
the  [application  for  or]  registration  in  the  country  of  origin  of  the 
applicant. 
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TITLE  X— CONSTRUCTION  AND  DEFINITIONS 

Sec.  45.  In  the  construction  of  this  Act,  unless  the  contrary  is 
plainly  apparent  from  the  context — 

******* 

The  terms  “applicant’’  and  “registrant”  embrace  the  legal  repre¬ 
sentatives,  predecessors,  and  successors  and  assigns  of  such  applicant 
or  registrant. 

*  *  *  *  *  *  * 

The  terms  “trade  name”  and  “commercial  name”  include  individual 
names  and  surnames,  firm  names  and  trade  names  used  by  manufac¬ 
turers,  industrialists,  merchants,  agriculturalists,  and  others  to 
identify  their  businesses,  vocations,  or  occupations;  the  names  or 
titles  lawfully  adopted  and  used  by  persons,  firms,  associations, 
corporations,  companies,  unions,  and  any  manufacturing,  industrial, 
commercial,  agricultural,  or  other  organization  engaged  in  trade  or 
commerce  and  capable  of  suing  and  being  sued  in  a  court  of  law. 

******* 

[The  term  “service  mark”  means  a  mark  used  in  the  sale  or  ad¬ 
vertising  of  services  to  identify  the  services  of  one  person  and  dis¬ 
tinguish  them  from  the  services  of  others  and  includes  without 
limitation  the  marks,  names,  symbols,  titles,  designations,  slogans, 
character  names,  and  distinctive  features  of  radio  or  other  advertising 
used  in  commerce.] 

The  term  “ service  mark”  means  a  mark  used  in  the  sale  or  advertising 
of  services  to  identify  the  services  of  one  person  and  distinguish  them  from 
the  services  of  others.  Titles,  character  names,  and  other  distinctive 
features  of  radio  or  television  programs  may  be  registered  as  service 
marks  notwithstanding  that  they,  or  the  programs,  may  advertise  the 
goods  of  the  sponsor. 

******* 

For  the  purposes  of  this  Act  a  mark  shall  be  deemed  to  be  used  in 
commerce  (a)  on  goods  when  it  is  placed  in  any  manner  on  the  goods  or 
their  containers  or  the  displays  associated  therewith  or  on  the  tags  or 
labels  affixed  thereto  and  the  goods  are  sold  or  transported  in  com¬ 
merce  and  (b)  on  services  when  it  is  used  or  displayed  in  the  sale  or 
advertising  of  services  and  the  services  are  rendered  in  commerce  [.], 
or  the  services  are  rendered  in  more  than  one  State  or  in  this  and  a  foreign 
country  and  the  person  rendering  the  services  is  engaged  in  commerce  in 
connection  therewith. 

******* 

The  [terms]  term  “colorable  imitation”  includes  any  mark  which 
so  resembles  a  registered  mark  as  to  be  likely  to  cause  confusion  or 
mistake  or  to  deceive  [purchasers]. 

*  *  *  *  *  *  * 

The  intent  of  this  Act  is  to  regulate  commerce  within  the  control  of 
Congress  by  making  actionable  the  deceptive  and  misleading  use  of 
marks  in  such  commerce;  to  protect  registered  marks  used  in  such 
[commence]  commerce  from  interference  by  State,  or  territorial 
legislation;  to  protect  persons  engaged  in  such  commerce  against 
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unfair  competition ;  to  prevent  fraud  and  deception  in  such  commerce 
by  the  use  of  reproductions,  copies,  counterfeits,  or  colorable  imita¬ 
tions  of  registered  marks;  and  to  provide  rights  and  remedies  stipu¬ 
lated  by  treaties  and  conventions  respecting  trademarks,  trade  names, 
and  unfair  competition  entered  into  between  the  United  States  and 
foreign  nations, 

*  *  *  *  *  *  * 

o 


87th  CONGRESS 
1st  Session 


Union  Calendar  No.  477 

H.  R.  4333 

[Report  No.  1108] 


IN  THE  HOUSE  OE  REPRESENTATIVES 

February  15, 1961 

Mr.  Lindsay  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  the  Judiciary 

September  5, 1961 

Reported  with  amendments,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 

To  amend  the  Act  entitled  “An  Act  to  provide  for  the  regis¬ 
tration  and  protection  of  trademarks  used  in  commerce,  to 
cany  out  the  provisions  of  certain  international  conventions, 
and  for  other  purposes”,  approved  July  5,  1946,  as  amended. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa - 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  paragraph  (1)  of  subsection  (a)  of  section  1  of  the 

4  Act  entitled  “An  Act  to  provide  for  the  registration  and 

5  protection  of  trademarks  used  in  commerce,  to  carry  out  the 

6  provisions  of  certain  international  conventions,  and  for  other 

7  purposes”,  approved  July  5,  1946  (60  Stat.  427),  as 

8  amended,  is  amended  by  striking  the  words  as  might  be 

9  calculated  to  deceive”  and  inserting  in  lieu  thereof  “as  to 
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1  be  likely,  when  applied  to  the  goods  of  such  other  person,  to 

2  cause  confusion,  or  to  cause  mistake,  or  to  deceive”;  and 

3  by  striking  the  words  “or  services”  from  the  proviso  thereof. 

4  Sec.  2.  Subsection  (d)  of  section  2  is  amended  by 

5  striking  the  language  beginning  with  the  word  “confusion”, 

6  first  appearance,  and  ending  with  the  word  “herewith”  at 

7  the  end  of  said  subsection  and  inserting  in  lieu  thereof  the 

8  following:  “confusion,  or  to  cause  mistake,  or  to  deceive: 
8  Provided,  That  when  the  Commissioner  determines  that 

confusion,  mistake,  or  deception  is  not  likely  to  result  from 

11  the  continued  use  by  more  than  one  person  of  the  same 
1^  or  similar  marks  under  conditions  and  limitations  as  to  the 

12  mode  or  place  of  use  of  the  marks  or  the  goods  in  connec- 

11  tion  with  which  such  marks  are  used,  concurrent  registrations 
1®  may  be  issued  to  such  persons  when  they  have  become 
1®  entitled  to  use  such  marks'  as  a  result  of  their  concurrent 
1^  lawful  use  in  commerce  prior  to  (i)  the  earliest  of  the 

12  filing  dates  of  the  applications  pending  or  of  any  registra- 
1^  tion  issued  under  this  Act;  or  -(h)-  the  date  of  a  registration 

20  issued  under  this  Aeh;  or  -(hi)-  (ii)  July  5,  1947,  in  the  case 

21  of  registrations  previously  issued  under  the  Act  of  March  3, 

22  1881,  or  February  20,  1905,  and  continuing  in  full  force  and 

23  effect  on  that  date;  or  -(iv)-  (Hi)  July  5,  1947,  in  the  case  of 

24  applications  filed  under  the  Act  of  February  20,  1905,  and 
23  registered  after  July  5,  1947.  Concurrent  registrations  may 
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also  be  issued  by  the  Commissioner  when  a  court  of  compe¬ 
tent  jurisdiction  has  finally  determined  that  more  than  one 
person  is  entitled  to  use  the  same  or  similar  marks  in  com¬ 
merce.  In  issuing  concurrent  registrations,  the  Commissioner 
shall  prescribe  conditions  and  limitations  as  to  the  mode  or 
place  of  use  of  the  mark  or  the  goods  in  connection  with 
which  such  mark  is  registered  to  the  respective  persons.*’ 
Sec.  3.  Section  6  is  amended  by  striking  the  entire  sec¬ 
tion  and  inserting  in  lieu  thereof  the  following: 

“Sec.  6.  (a)  The  Commissioner  may  require  the  appli¬ 
cant  to  disclaim  an  unregistrable  component  of  a  mark  other¬ 
wise  registrable.  An  applicant  may  voluntarily  disclaim  a 
component  of  a  mark  sought  to  be  registered. 

“(b)  No  disclaimer  heretofore  or  hereafter  made?  or 
disclaimer,  including  those  made  under  paragraph  (d)  of 
section  7  of  this  Act,  shall  prejudice  or  affect  the  applicant’s 
or  registrant’s  rights  then  existing  or  thereafter  arising  in  the 
disclaimed  matter,  or  his  right  of  registration  on  another  ap¬ 
plication  if  the  disclaimed  matter  be  or  shall  have  become 
distinctive  of  his  goods  or  services.” 

Sec.  4.  The  first  sentence  of  subsection  (a)  of  section 
7  is  amended  by  striking  therefrom  the  word  “either”;  by 
striking  the  words  “name  printed”  and  inserting  in  lieu 
thereof  the  words  “signature  placed”;,  by  striking  the  wordb 
“and  attested  by  an  assistant  commissioner  or  by  one  of  the 
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1  law  examiners  duly  designated  by  the  Commissioner,”  and 

2  by  striking  the  words  “and  a  record  thereof,  together  with 

3  printed  copies  of  the  drawing  and  statement  of  the  appli- 

4  cant,  shall  be  kept  in  books  for  that  purpose”  and  inserting 

5  in  lieu  thereof  the  words  “,  and  a  record  thereof  shall  be 

6  kept  in  the  Patent  Office.”  The  second  sentence  of  subsec- 

7  tion  (a)  of  section  7  is  amended  by  striking  therefrom  the 

8  word  “certificate”  and  inserting  the  word  “registration”  in 

9  lieu  thereof;  by  striking  therefrom  the  words  “the  drawing 

10  of” ;  and  by  striking  the  words  “the  grant  of”. 

11  Subsection  (d)  of  section  7  is  amended  by  striking  the 

12  entire  subsection  and  inserting  in  lieu  thereof  the  following: 

13  “Upon  application  of  the  registrant  the  Commissioner  may 

14  permit  any  registration  to  be  surrendered  for  cancellation 

15  cancelation,  and  upon  cancellation  cancelation  appropriate 

16  entry  shall  be  made  in  the  records  of  the  Patent  Office. 

17  Upon  application  of  the  registrant  and  payment  of  the  pre- 

18  scribed  fee,  the  Commissioner  for  good  cause  may  permit  any 

19  registration  to  be  amended  or  to  be  disclaimed  in  part :  Pro- 

20  vided,  That  the  amendment  or  disclaimer  does  not  alter 

21  materially  the  character  of  the  mark.  Appropriate  entry 

22  shall  be  made  in  the  records  of  the  Patent  Office  and  upon  the 

23  certificate  of  registration  or,  if  said  certificate  is  lost  or  de- 

24  stroyed,  upon  a  certified  copy  thereof.” 

Subsection  (e)  of  section  7  is  amended  by  striking  the 
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words  “certificates  of”;  by  adding  an  “s”  to  the  word  “regis¬ 
tration”;  and  striking  the  words  “a  chief  of  division”  and 
inserting  in  lieu  thereof  “an  employee  of  the  Office”. 

Subsection  (f)  of  section  7  is  amended  by  striking  from 
the  first  sentence  the  words  “,  signed  by  the  Commissioner 
and  sealed  with  the  seal  of  the  Patent  Office”;  by  striking 
the  word  “certificate”,  second  occurrence;  and  by  striking 
the  word  “certificate”,  third  occurrence,  and  inserting  the 
word  “registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking  the  entire 
section  and  inserting  in  lieu  thereof  the  following: 

“Sec.  9.  (a)  Each  registration  may  be  renewed  for 
periods  of  twenty  years  from  the  end  of  the  expiring  period 
upon  payment  of  the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  application  therefor,  setting  forth  those  goods  or  services 
recited  in  the  registration  on  or  in  connection  with  which 
the  mark  is  still  in  use  in  commerce  and  attaching  having  at¬ 
tached  thereto  a  specimen  or  facsimile  showing  current  use  of 
the  mark,  or  showing  that  any  nonuse  is  due  to  special  cir¬ 
cumstances  which  excuse  such  nonuse  and  it  is  not  due  to  any 
intention  to  abandon  the  mark.  Such  application  may  be 
made  at  any  time  within  six  months  before  the  expiration  of 
the  period  for  which  the  registration  was  issued  or  renewed, 
or  it  may  be  made  within  three  months  after  such  expiration 
on  payment  of  the  additional  fee  herein  provided  prescribed . 
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“(b)  If  the  Commissioner  refuses  to  renew  the  regis¬ 
tration,  he  shall  notify  the  registrant  of  his  refusal  and  the 
reasons  therefor. 

“  (c)  An  applicant  for  renewal  not  domiciled  in  the 
United  States  shall  be  subject  to  and  comply  with  the  pro¬ 
visions  of  section  1  (d)  hereof.” 

Sec.  6.  Section  10  is  amended  by  changing  the  colon 
following  the  word  “conducted”  to  a  period  and  striking  the 
words  “Provided,  That  any  assigned  registration  may  be 
canceled  at  any  time  if  the  registered  mark  is  being  used  by, 
or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which 
the  mark  is  used”;  and  striking  the  sentence  “The  Commis¬ 
sioner  shall  keep  a  separate  record  of  such  assignments  sub¬ 
mitted  to  him  for  recording.”  and  inserting  in  lieu  thereof 
“A  separate  record  of  assignments  submitted  for  recording 
hereunder  shall  be  maintained  in  the  Patent  Office.” 

Sec.  7.  Subsection  (a)  of  section  12  is  amended  by 
changing  the  period  at  the  end  thereof  to  a  colon  and  insert¬ 
ing  after  the  colon  the  following :  “ Provided ,  That  in  the  case 
of  an  applicant  claiming  concurrent  use,  or  in  the  case  of  an 
application  to  be  placed  in  an  interference  as  provided  for  in 
section  16  of  this  Act,  the  mark,  if  otherwise  registrable, 
may  be  published  subject  to  the  determination  of  the  rights 
of  the  parties  to  such  proceedings.” 
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Subsection  (c)  of  section  12  is  amended  by  striking 
therefrom  the  first  word  of  the  last  sentence  and  inserting  in 
lieu  thereof  the  words  “Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking  the  words 
“notice  of”  each  occurrence,  and  by  adding  at  the  end  thereof 
the  following  sentence:  “An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed  by  the  Com¬ 
missioner.” 

Sec.  9.  Section  14  is  amended  by  striking  said  section 
in  its  entirety  and  inserting  in  lieu  thereof  the  following: 

“Sec.  14.  A  verified  petition  to  cancel  a  registration  of 
a  mark,  stating  the  grounds  relied  upon,  may,  upon  payment 
of  the  prescribed  fee,  be  filed  by  any  person  who  believes 
that  he  is  or  will  be  damaged  by  the  registration  of  a  mark 
on  the  principal  register  established  by  this  Act,  or  under  the 
Act  of  March  3,  1881,  or  the  Act  of  February  20,  1905 — 
“  (a)  within  five  years  from  the  date  of  the  regis¬ 
tration  of  the  mark  under  this  Act ;  or 

“(b)  within  five  years  from  the  date  of  publica¬ 
tion  under  section  12  (c)  hereof  of  a  mark  registered 
under  the  Act  of  March  3,  1881,  or  the  Act  of  February 
20,  1905 ;  or 

“(c)  at  any  time  if  the  registered  mark  becomes 
the  common  descriptive  name  of  an  article  or  substance, 
or  has  been  abandoned,  or  its  registration  was  obtained 


fraudulently  or  contrary  to  the  provisions  of  section  4 
or  of  subsections  (a),  (b),  or  (c)  of  section  2  of  this 
Act  for  a  registration  hereunder,  or  contrary  to  similar 
prohibitory  provisions  of  said  prior  Acts  for  a  registra- 
tion  thereunder,  or  if  the  registered  mark  is  being  used 
by,  or  with  the  permission  of,  the  registrant  so  as  to 
misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used ;  or 

“(d)  at  any  time  if  the  mark  is  registered  under 
the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
.  4905,  and  has  not  been  published  under  the  provisions 
of  subsection  (c)  of  section  12  of  this  Act;  or 

“(e)  at  any  time  in  the  case  of  a  certification  mark 
on  the  ground  that  the  registrant  ( 1 )  does  not  control, 
or  is  not  able  legitimately  to  exercise  control  over,  the 
.  use  of  such  mark,  or  (2)  engages  in  the  production  or 
marketing  of  any  goods  or  services  to  which  the  certi¬ 
fication  mark  is  applied,  or  (3)  permits  the  use  of  the 
certification  mark  for  purposes  other  than  to  certify,  or 
(4)  discriminately  refuses  to  certify  or  to  continue  to 
_  certify  the  goods  or  services  of  any  person  who  main¬ 
tains  the  standards  or  conditions  which  such  mark 
certifies 

“Provided,  That  the  Federal  Trade  Commission  may  apply 
to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
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of  this  section  any  mark  registered  on  the  principal  register 
established  by  this  Act,  and  the  prescribed  fee  shall  not  be 
required.” 

Sec.  10.  Section  15  is  amended  by  striking  “(c)  and 
(d)  ”  in  the  first  paragraph  and  inserting  in  lieu  thereof  the 
following:  “(c)  and  (e)”. 

Section  15  is  amended  by  striking  “or  trade  name”  from 
paragraph  numbered  (4) . 

Sec.  11.  Section  16  is  amended  by  striking  therefrom 
the  word  “purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking  the  entire 
section,  and  inserting  in  lieu  thereof  the  following: 

“Sec.  21.  (a)  (1)  An  applicant  for  registration  of  a 
mark,  party  to  an  interference  proceeding,  party  to  an  op¬ 
position  proceeding,  party  to  an  application  to  register  as  a 
lawful  concurrent  user,  party  to  a  cancellation  proceeding, 
a  registrant  who  has  filed  an  affidavit  as  provided  in  section 
8,  or  an  applicant  for  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Ap¬ 
peal  Board,  may  appeal  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals  thereby  waiving  his  right  to 
proceed  under  section  21  (b)  hereof:  Provided,  That  such 
appeal  shall  be  dismissed  if  any  adverse  party  to  the  pro¬ 
ceeding,  other  than  the  Commissioner,  shall,  within  twenty 
H.E.  4333 - 2 
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days  after  the  appellant  has  filed  notice  of  appeal  according 
to  section  21  (a)  (2)  hereof,  files  notice  with  the  Commis¬ 
sioner  that  he  elects  to  have  all  further  proceedings  con¬ 
ducted  as  provided  in  section  21  (b)  hereof.  Thereupon 
the  appellant  shall  have  thirty  days  thereafter  within  which 
to  file  a  civil  action  under  said  section  21  (b) ,  in  default  of 
which  the  decision  appealed  from  shall  govern  the  further 
proceedings  in  the  case. 

“(2)  When  an  appeal  is  taken  to  the  United  States 
Court  of  Customs  and  Patent  Appeals,  the  appellant  shall 
give  notice  thereof  to  the  Commissioner,  and  shall  file  in 
the  Patent  Office  his  reasons  of  appeal,  specifically  set  forth 
in  writing,  within  such  time  after  the  date  of  the  decision 
appealed  from,  not  less  than  sixty  days,  as  the  Commissioner 
appoints. 

“(3)  The  court  shall,  before  hearing  such  appeal,  give 
notice  of  the  time  and  place  of  the  hearing  to  the  Commis¬ 
sioner  and  the  parties  thereto.  The  Commissioner  shall 
transmit  to  the  court  certified  copies  of  all  the  necessary 
original  papers  and  evidence  in  the  case  specified  by  the 
appellant  and  any  additional  papers  and  evidence  specified 
by  the  appellee,  and  in  an  ex  parte  case  the  Commissioner 
shall  furnish  the  court  with  the  grounds  of  the  decision  of 
the  Patent  Office,  in  writing,  touching  all  the  points  involved 
by  the  reasons  of  appeal. 
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(4)  The  court  shall  hear  and  determine  such  appeal 
on  the  evidence  produced  before  the  Patent  Office,  and  the 
decision  shall  be  confined  to  the  points  set  forth  in  the 
reasons  of  appeal.  Upon  its  determination,  the  court  shall 
return  to  the  Commissioner  a  certificate  of  its  proceedings 
and  decision,  which  shall  be  entered  of  record  in  the  Patent 
Office  and  govern  the  further  proceedings  in  the  case. 

“(b)  (1)  Whenever  a  person  authorized  by  section  21 
(a)  hereof  to  appeal  to  the  United  States  Court  of  Customs 
and  Patent  Appeals  is  dissatisfied  with  the  decision  of  the 
Commissioner  or  Trademark  Trial  and  Appeal  Board,  said 
person  may,  unless  appeal  has  been  taken  to  said  Court  of 
Customs  and  Patent  Appeals,  have  remedy  by  a  civil  action 
if  commenced  within  such  time  after  such  decision,  not  less 
than  sixty  days,  as  the  Commissioner  appoints  or  as  provided 
in  section  21  (a) .  The  court  may  adjudge  that  an  applicant 
is  entitled  to  a  registration  upon  the  application  involved, 
that  a  registration  involved  should  be  canceled,  or  such  other 
matter  as  the  issues  in  the  proceeding  require,  as  the  facts  in 
the  case  may  appear.  Such  adjudication  shall  authorize  the 
Commissioner  to  take  any  necessary  action,  upon  compliance 
with  the  requirements  of  law. 

“  ( 2 )  The  Commissioner  shall  not  be  made  a  party  to  an 

; 

inter  partes  proceeding  under  this  subsection,  but  he  shall 
be  notified  of  the  filing  of  the  complaint  by  the  clerk  of 
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1  the  court  in  which  it  is  filed  and  shall  have  the  right  to 

2  intervene  in  the  action. 

3  “(3)  In  all  cases  where  there  is  no  adverse  party,  a 

I  copy  of  the  complaint  shall  be  served  on  the  Commissioner; 

5  and  all  the  expenses  of  the  proceedings  shall  be  paid  by 

6  the  party  bringing  them,  whether  the  final  decision  is  in 

I  his  favor  or  not.  In  suits  brought  hereunder,  the  record  in 
®  the  Patent  Office  shall  be  admitted  on  motion  of  any  party, 
8  upon  such  terms  and  conditions  as  to  costs,  expenses,  and 

10  the  further  cross-examination  of  the  witnesses  as  the  court 

II  imposes,  without  prejudice  to  the  right  of  any  party  to  take 
12  further  testimony.  The  testimony  and  exhibits  of  the  record 
18  in  the  Patent  Office,  when  admitted,  shall  have  the  same 

11  effect  as  if  originally  taken  and  produced  in  the  suit. 

1®  “  (4)  Where  there  is  an  adverse  party,  such  suit  may 

1®  be  instituted  against  the  party  in  interest  as  shown  by  the 

II  records  of  the  Patent  Office  at  the  time  of  the  decision  com- 
18  plained  of,  but  any  party  in  interest  may  become  a  party 
18  to  the  action.  If  there  be  adverse  parties  residing  in  a 

20  plurality  of  districts  not  embraced  within  the  same  State, 

21  or  an  adverse  party  residing  in  a  foreign  country,  the  United 

22  States  District  Court  for  the  District  of  Columbia  shall  have 

23  jurisdiction  and  may  issue  summons  against  the  adverse 
21  parties  directed  to  the  marshal  of  any  district  in  which  any 
25  adverse  party  resides.  Summons  against  adverse  parties 
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1  residing  in  foreign  countries  may  be  served  by  publication 

2  or  otherwise  as  the  court  directs.” 

Seo.  13.  Section  23  is  amended  by  striking  from  the 

4  last  paragraph  thereof  the  words  “has  begun  the  lawful  use 

5  of  his  mark  in  foreign  commerce  and  that  he”. 

Sec.  14.  Section  24  is  amended  by  inserting  in  the 

7  second  sentence  thereof,  following  the  word  “time”,  the 

8  following:  upon  payment  of  the  prescribed  fee  and  the 

9  filing  of  a  verified  petition  stating  the  ground  therefor,”;  and 
by  inserting  in  the  third  sentence  following  the  word  “Board” 

H  the  word  “which”. 

12  Sec.  15.  Section  29  is  amended  by  deleting  the  follow- 

13  ing:  “under  the  Act  of  March  3,  1881,  or  the  Act  of  Feb- 
11  ruary  20,  1905,  or  on  the  principal  register  established  by 
15  this  Act,  shall”  and  inserting  in  lieu  thereof  the  following: 
lh  “4n  in  the  Patent  Office,  may”;  and  by  deleting  “so  to  mark 

17  goods  bearing  the  registered  mark,  or  by  a  registrant  under 

18  the  Act  of  March  19,  .1920,  or  by  the  registrant  of  a  mark 

19  on  the  supplemental  register  provided  by  this  Act”  and  in- 

20  serting  in  lieu  thereof  “to  give  such  notice  of  .  registration,”. 

21  Sec.  16.  Section  30  is  amended  by  striking  the  word 

22  “shall”  in  the  first  sentence  and  inserting  in  lieu  thereof  the 

23  word  “may”;  and  by  striking  therefrom  all  of  said  section 

24  except  the  first  sentence  thereof  and  inserting  in  lieu  thereof 

25  the  following:  “The  applicant  may  file  an  application  to 
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register  a  mark  for  any  or  all  of  the  goods  and  services  upon 
or  in  connection  with  which  he  is  actually  using  the  mark : 
Provided,  That  when  such  goods  or  services  fall  within  a 
plurality  of  classes,  a  fee  equaling  the  sum  of  the  fees  for 
filing  an  application  in  each  class  shall  be  paid,  and  the  Com¬ 
missioner  may  issue  a  single  certificate  of  registration  for 
such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is  amended  by 
striking  the  entire  subsection  and  inserting  in  lieu  thereof 
the  following: 

“Any  person  who  shall,  without  the  consent  of  the 
registrant — 

“  (a)  use  in  commerce  any  reproduction,  counter¬ 
feit,  copy,  or  colorable  imitation  of  a  registered  mark  in 
connection  with  the  sale,  offering  for  sale,  distribution,  or 
advertising  of  any  goods  or  services  on  or  in  connection 
with  which  such  use  is  likely  to  cause  confusion,  or  to 
cause  mistake,  or  to  deceive ;  or 

“  (b)  reproduce,  counterfeit,  copy,  or  colorably  imi¬ 
tate  a  registered  mark  and  apply  such  reproduction, 
counterfeit,  copy,  or  colorable  imitation  to  labels,  signs, 
prints,  packages,  wrappers,  receptacles  or  advertise¬ 
ments  intended  to  be  used  in  commerce  upon  or  in  con¬ 
nection  with  the  sale,  offering  for  sale,  distribution,  or 
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advertising  of  goods  or  services  on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion,  or  to  cause 
mistake,  or  to  deceive. 

shall  be  liable  in  a  civil  action  by  the  registrant  for  the 
remedies  hereinafter  provided.  Under  subsection  (b)  hereof, 
the  registrant  shall  not  be  entitled  to  recover  profits  or  dam¬ 
ages  unless  the  acts  have  been  committed  with  knowledge 
that  such  imitation  is  intended  to  be  used  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section  32  is 
amended  by  striking  the  word  “published”  and  inserting  in 
lieu  thereof  the  word  “publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is  amended  by 
striking  therefrom  the  words  “certificate  of”  in  the  first 
line,  and  changing  “certificate”,  second  appearance,  to  regis¬ 
tration”. 

Subsection  (b)  of  section  33  is  amended  by  striking 
the  word  “certificate”,  first  appearance,  and  inserting  the 
word  “registration”  in  lieu  thereof  and  by  striking  therefrom 
the  word  “certificate”,  second  appearance,  and  inserting  in 
lieu  thereof  “affidavit  filed  under  the  provisions  of  said  sec¬ 
tion  15”. 

Paragraph  (3)  of  subsection  (b)  of  section  33  is 
amended  by  striking  therefrom  the  words  “has  been  assigned 
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and”;  and  by  striking  therefrom  the  word  “assignee”  and 
inserting  in  lieu  thereof  the  words  “registrant  or  a  person 
in  privity  with  the  registrant”. 

Paragraph  (5)  of  subsection  (b)  of  section  33  is 
amended  by  striking  therefrom  the  word  “the”  following 
the  words  “date  prior  to”  and  inserting  in  lieu  thereof  the 
words  “registration  of  the  mark  under  this  Act  or”;  by 
striking  therefrom  “(a)  or”  following  the  word  “subsec¬ 
tion”;  and  by  changing  the  period  to  “;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section  33  is 
amended  by  inserting  the  words  “registration  under  this 
Act  or”  after  the  word  “the”,  second  appearance;  by 
striking  therefrom  “  (a)  or”  following  the  word  “subsec¬ 
tion”,  first  appearance;  by  striking  from  the  proviso  the 
words  “only  where  the  said  mark  has  been  published  pur¬ 
suant  to  subsection  (c)  of  section  12  and  shall  apply”; 
by  striking  the  words  “the  date  of”  following  the  words 
“prior  to”  in  said  proviso  and  inserting  in  lieu  thereof  “such 
registration  or  such” ;  by  striking  therefrom  the  words  “under 
subsection  (a)  or  (c)  of  section  12  of  this  Act”;  and  by 
changing  the  period  to  “;  or”. 

Sec.  19.  Section  35  is  amended  by  striking  “31(1) 
(b)  ”  and  inserting  in  lieu  thereof  “32”. 

Sec.  20.  Subsection  (b)  of  section  44  is  amended  by 
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striking  said  subsection  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

“(b)  Any  person  whose  country  of  origin  is  a  party 
to  any  convention  or  treaty  relating  to  trademarks,  trade  or 
commercial  names,  or  the  repression  of  unfair  competition, 
to  which  the  United  States  is  also  a  party,  or  extends  re¬ 
ciprocal  rights  to  nationals  of  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  of  this  section  under  the  conditions 
expressed  herein  to  the  extent  necessary  to  give  effect  to  any 
provision  of  such  convention,  treaty  or  reciprocal  law,  in  ad¬ 
dition  to  the  rights  to  which  any  owner  of  a  mark  is  other¬ 
wise  entitled  by  this  Act.” 

Subsection  (e)  of  section  44  is  amended  by  inserting 
after  the  word  “a”  in  the  second  sentence  the  words  “certifi¬ 
cation  or  a”;  and  by  striking  from  said  second  sentence  the 
words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows:  The  sixth 
paragraph  of  said  section,  relating  to  the  definition  of  “ap¬ 
plicant,  registrant”,  is  amended  by  changing  “and”,  second 
appearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relating  to  the 
meaning  of  the  terms  “trade  name”  and  “commercial  name”, 
is  amended  by  inserting  a  comma  between  the  words  “com¬ 
mercial”  and  “agricultural”. 
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The  eleventh  paragraph  of  said  section,  being  the  defini¬ 
tion  of  “service  mark”,  is  amended  by  striking  the  definition 
in  its  entirety  and  inserting  in  lieu  thereof : 

“The  term  ‘service  mark’  means  a  mark  used  in  the  sale 
or  advertising  of  services  to  identify  the  services  of  one 
person  and  distinguished  distinguish  them  from  the  services 
of  others.  Titles,  character  names  and  other  distinctive  fea¬ 
tures  of  radio  or  televison  programs  may  be  registered  as 
service  marks  notwithstanding  that  they,  or  the  programs, 
may  advertise  the  goods  of  the  sponsor.” 

The  fifteenth  paragraph  of  said  section,  relating  to  use 
in  commerce,  is  amended  by  changing  the  period  at  the  end 
of  said  paragraph  to  a  comma  and  adding  the  words  “or 
the  services  are  rendered  in  more  than  one  State  or  in  this 
and  a  foreign  country  and  the  person  rendering  the  services 
is  engaged  in  commerce  in  connection  therewith.” 

The  seventeenth  paragraph  of  said  section,  relating  to 
the  meaning  of  the  term  “colorable  imitation”,  is  amended 
by  changing  “terms”  to  “term”  and  deleting  the  word  “pur¬ 
chasers”  at  the  end  thereof. 

The  final  paragraph  of  said  section  is  amended  by  strik¬ 
ing  therefrom  the  word  “commence”  and  inserting  in  lieu 
thereof  the  word  “commerce”. 
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annual  premium  rate  of  pay  rather  than  the  aggregate  rate,  otherwise  known  a 
\  saved  pay.  p.  18829 

15.  TRADEMARKS,  Considered  H.  R.  4333,  providing  various  amendments  to  the  laws 
providing  for  the  registration  and  protection  of  trademarks  (pp.  18820-2). 
The  "Daily  Digest"  states  that  this  bill  was  passed,  p.  D870 


COMPACT^  Passed  as  reported  H.  R.  7855,  granting  the  consent  of  Cpngress  to 
an  amenaqient  to  a  compact  ratified  by  Louisiana  and  Texas  relating  to  the  waters 
of  the  Saline  River,  pp.  18822-3 

BOTANIC  GARDE^j  At  the  request  of  Rep.  Gross,  passed  over  without  prejudice 
H.  R.  5628,  to^provide  for  a  study  and  investigation  of  tho^ desirability  and 
feasibility  of  ^tablishing  and  maintaining  the  National  /ropical  Botanic 
Garden,  p.  1881* 

18.  EASEMENTS.  At  the  revest  of  Rep.  Mclntire,  passed  oy6r  without  prejudice 
H.  R.  8355,  to  authorise  executive  agencies  to  grant  easements  in,  over,  or 
upon  real  property  of  tS^  U.  S.  under  the  control/of  such  agencies,  p.  18188 


LEGISLATIVE  PROGRAM.  Rep. 
called  on  Wed.  p.  18865 


Lbert  announced  that'  the  Private  Calendar  will  be 


SENATE 


D 


FARM  PROGRAM.  Sen.  Humphrey  discusWd  ttfe  role  of  American  agriculture  in  our 
foreign  aid  program,  stated  that  thXareas  in  the  world  where  Communist  in¬ 
filtration  and  control  today  constitflse  the  greatest  threat  are  agricultural 
areas,  and  stated  that  American  agjflcuPture  can  contribute  to  the  foreign  aid 
program  by  providing  techndLogica/know-haw  for  agricultural  production,  edu¬ 
cational  background  and  training  for  successful  farming,  economic  and  social 
know-how  for  land  ownership,  /edit  needs,  and  processing  and  marketing 
techniques,  and  assistance  inr  developing  peoples  institutions,  primarily  co¬ 
operatives  and  rural  credit/unions.  pp.  18720- 

Sen.  Mundt  inserted  a  speech  by  Rep.  Berry  ii^which  he  criticized  the  farm 
program  and  the  area  redevelopment  program,  stating  that  "During  the  past  10 
years  farm  support  pro/- ams  have  cost  the  American  taxpayer  about  $26  billion. 
During  the  same  period  we  imported  agricultural  products  valued  at  nearly  $42 
billion."  pp.  188l/l2 


21.  PERSONNEL.  Passed  as  reported  H.  R.  8765,  to  amend  and  clarify  the  reemployment 
provisions  of  /ie  Universal  Military  Training  and  ServicesT^ct .  p.  18741 

PUBLIC  LANDS/  The  Public  Works  Committee  reported  without  amendment  H.  R.  7888, 
to  extend/he  time  within  which  land  in  certain  reservoir  proje&fs  in  Texas 
may  be  r/onveyed  to  the  former  owners  (S.  Rept.  1079).  p.  1870i 

FORE IG/ TRADE.  Sen.  Humphrey  expressed  concern  over  a  petition  pending  before 
the  SStti.ee.  of  Civil  and  Defense  Mobilization  to  establish  either  quotas  or 
dutfoes  on  the  imports  of  farm  twines,  stating  that  the  "effects  on  the 
iferican  farmer  of  an  adverse  decision  which  would  restrict  the  importation  of 
Farm  twines  into  the  United  States  would  be  very  serious."  pp.  18719-20 
Sen.  Dirksen  stated  that  proposals  of  the  European  Economic  Commission  oi 
some  of  our  major  agricultural  export  items  "would  greatly  injure  our  current 


4 


agricultural  trade,"  and  urged  the  European  Economic  Community  "to  give  us  fair 
treatment  for  the  exports  of  our  agricultural  commodities  to  this  market.*/ 
p.  18732  ' 


24.  APPROPRIATIONS.  Received  from  the  President  supplemental  appropriation  esti¬ 
mates  for  fiscal  years  1962  and  1961  (this  supplemental  does  not  include  any 
ite^hs  for  this  Department)  (S.  Doc.  51).  p.  18701 


SUGAR.  NThe  names  of  Sens.  Carlson  and  Morse  were  added  as  cosponsors  of 
S.  2526X^0  amend  and  extend  the  provisions  of  the  Sugar  Act  9m  1948.  p.  18704 


26.  LEGISLATIVE  ACCOMPLISHMENTS.  Sen.  Mansfield  inserted  a  summary  of  major  legis¬ 
lative  actior\taken  by  the  Senate  through  Sept.  15,  1961, /as  prepared  by  the 
Senate  Democratic  policy  committee,  pp.  18705-10 


27.  FISH  FLOUR.  Sens . NSaltonstall  and  Douglas  discussed  t&e  development  of  a  new 
food  product,  fish  Slour,  and  Sen.  Saltonstall  stat/d  that  "Many  top  officials 
of  the  Federal  Goverranent  believe  now  that  whole  fish  flour  offers  an  early 
solution  to  the  problem,  of  world  hunger."  pp.  19715-6 


28.  ELECTRIFICATION.  Sen.  Benrtett  charged  that  "t Vo.  doctrinaire  all-out  espousal 
of  public  power  by  Secretary  of  Interior  Stemazt  L.  Udall  is  seriously 
threatening  the  future  of  th\entire  redaction  program,"  and  inserted  two 
articles  on  this  subject,  pp.  v8729-30 


29.  VIRGIN  ISLANDS.  Passed  over,  at  tl 
the  Virgin  Islands  Corporation  Act 
of  the  Corporation,  p.  18741 


r«/fuest  of  Sen.  Hart,  H.  R.  4750,  to  amend 
as  to  increase  the  borrowing  authority 


ITEMS  IN  APPENDIX 


30.  FOOD  FOR  PEACE.  Extension  of  /emarks  of  RepV  Cooley  stating  that  "I  believe 
that  the  productivity  of  America's  farmers  iXthe  greatest  stabilizing  force 
in  the  economy  of  the  frey'world,"  and  inserting  an  article  in  support  of  the 
food  for  peace  program,  /pp.  A7363-5 


PEACE  CORPS.  Speech  ii/ the  House  by  Rep.  Lane  in  sdfoport  of  the  establishment^ 
of  a  Peace  Corps  "as/the  first  original  and  promising. idea  in  the  field  of 
foreign  relations  $mat  gets  to  the  heart  of  the  situation."  pp.  A7369-70 


32.  MEATPACKERS.  Extension  of  remarks  of  Rep.  Roosevelt  commending  Secretary 

Freeman,  and  tJKis  Department  "under  his  able  leadership"  for  the  "prompt  action 
against  seven/  meatpacking  companies,  three  national  food  store  chains,  and  two 
lamb  dealer/  for  violation  of  the  Packers  and  Stockyards  Act.'\  pp.  A7372-3 


33.  APPROPRIATIONS.  Extension  of  remarks  of  Rep.  Whitten  discussing  ti^s  19  years  of 
service^ on  the  Appropriations  Committee,  pp.  A7390-1 


BILLS  INTRODUCED 


34. 


FORESTRY.  H.  R.  9274,  by  Rep.  Grant,  to  authorize  the  Secretary  of  Agriculture 
xo  encourage  and  assist  the  several  States  in  carrying  on  a  program  of  forestry 
research;  to  Agriculture  Committee. 


1961 
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Sec.  2.  When  the  Congress  has  author¬ 
ized  the  projects  recommended  in  such  joint 
reports,  those  recommended  works  of  im¬ 
provement  located  on  or  along  a  stream  or 
ocher  waterway  having  a  drainage  area  above 
such  improvements  of  more  than  two  hun- 
dredVnd  fifty  thousand  acres,  and  those  rec¬ 
ommended  local  protection  works  situated 
within  the  boundaries  of  urban  areas  within 
drainage  Nareas  of  two  hundred  and  fifty 
thousand  \cres  or  less  which  constitute 
a  substantiakpart  of  the  recommended  works 
of  improvement  for  such  drainage  areas,  shall 
be  prosecuted  by  the  Secretary  of  the  Army 
under  the  provi^ons  of  the  Flood  Control 
Act  of  1936,  as  amended  and  supplemented; 
and  those  recommended  works  of  improve¬ 
ment  located  on  or  along  a  stream  or  other 
waterway  having  a  dramage  area  above  such 
improvements  of  two  hundred  and  fifty  thou¬ 
sand  acres  or  less,  except  ror  such  local  pro¬ 
tection  works  as  are  mentioned  above,  shall 
be  carried  out  by  local  organizations  with 
assistance  from  the  Secretary  of  Agriculture 
under  the  provisions  of  the  Watershed  Pro¬ 
tection  and  Flood  Prevention,  Act,  as 
amended;  Provided,  That  such  joint  reports 
shall  contain  an  economic  justification  for 
the  recommended  system  of  works  Of  im¬ 
provement,  and  no  further  economic  justi¬ 
fication  shall  be  required  in  connection  with 
plans  for  such  works  of  improvement 
pared  under  the  provisions  of  the  Flood  Con^ 
trol  Act  of  1936,  as  amended  and  supple¬ 
mented,  or  the  Watershed  Protection  and 
Flood  Prevention  Act,  as  amended. 

As  I  say,  in  1948  we  provided  that 
where  one’s  responsibility  ceased,  that 
of  the  other  started.  Certainly  they 
should  cooperate,  and  they  do  cooperate 
now  and  have  been  doing  so  for  many 
years  in  these  plans  and  in  these  pro¬ 
grams.  I  do  know  the  Corps’  interest 
and  effort  in  this  area  has  lagged  far 
behind  that  of  the  Department  of  Ag¬ 
riculture.  If  these  changes  are  made 
in  the  bill  I  would  certainly  want  the 
assurance  of  the  gentleman  that  this 
legislation  will  not  be  used  in  such  a  way 
that  one  department  could  veto  the  pro¬ 
gram  of  the  other,  because  that  could 
lead  to  a  slowdown  of  the  very  vital 
work  we  have  been  getting  through  the 
cooperation  of  these  two  departments. 

Mr.  EDMONDSON.  Mr.  Speaker,  I 
think  the  gentleman  makes  a  very  fine 
point,  and  I  would  certainly  agree  with 
him,  that  if  this  bill  were  to  operate  h* 
that  way,  it  would  be  to  the  disadvantage 
of  the  overall  program  in  which  wyure 
all  interested.  But  it  is  my  understand¬ 
ing  that  joint  surveys  of  this  type  and 
joint  reports  would  only  be  undertaken 
where  both  agencies  have  font  that  it 
was  desirable  to  do  this  and  tfhere  Mem¬ 
bers  of  Congress  have  joined  in  and 
asked  that  it  be  done.  fir  is  further  my 
understanding  that  the  people  in  the 
Soil  Conservation  Service  were  respon¬ 
sible  for  the  drafting  of  this  bill  in  the 
first  place. 

Mr.  WHITTEN/'  They  advise  me  that 
it  was  drafted  on  request,  that  they  did 
not  request  nOir  approve  the  legislation. 
Further,  it  46  my  opinion  that  unless 
these  amendments  are  adopted,  they  are 
opposed Jus  it.  I  am  sure  the  gentleman 
is  famj#ar  with  the  fact  that  they  have 
been  cooperating  in  the  planning  so  that 
eacjXwould  fit  in  with  the  other;  is  that 
correct? 

^Mr.  EDMONDSON.  I  think  there  has 
^oeen  some  fine  cooperation  in  some  of 
the  planning,  but  on  the  other  hand 


there  have  been  situations  where  there 
has  not  been  a  coordination  of  planning 
and  where  parallel  planning  operations 
have  been  going  forward  without  the 
degree  of  concentration  that  would  ben¬ 
efit  the  public  and  the  Government  that 
we  would  like  to  see. 

Mr.  WHITTEN.  For  the  gentleman’s 
committee  to  inject  themselves  into  that 
area — with  the  best  of  intentions — does 
the  gentleman  think  that  would  improve 
that  situation  or  should  we  call  on  each 
of  the  services  to  cooperate  more  fully 
on  matters  of  that  sort? 

Mr.  EDMONDSON.  Mr.  Speaker,  may 
I  say  to  the  gentleman  that  there  is  cer¬ 
tainly  no  intention  in  this  bill  to  strong- 
arm  cooperation  in  a  field  where  co¬ 
operation  would  seem  to  be  in  the  best 
interests  of  everyone.  This  simply  pro¬ 
vides  a  mechanism  for  cooperative  effort 
where  it  appears  to  be  in  order  and 
where  both  agencies  are  agreeable  to 
that  approach.  We  do  not  have  that 
mechanism  in  the  law  today  for  joint 
surveys  and  reports. 

Mr.  WHITTEN.  It  is  not  required  h / 
law,  but  let  me  say  to  the  gentlemmi 
that  in  the  many  years  that  I  have  been 
\here  the  Soil  Conservation  Service  and 
che  Corps  of  Engineers  have  consistently 
be^n  given  responsibility  in  /different 
areas  and  have  cooperated  m  carrying 
themSyOut.  It  goes  back  US  the  Flood 
Control  Act  of  1946  which/affected  large 
sectionsNof  my  area.  Imports  covering 
the  facts  Vere  made  by/noth  services,  in 
connectionNvith  plarur  for  works  of  im¬ 
provement.  \That  a et  provided  for  the 
responsibility  otf  each.  May  I  sayagain 
that  in  1948  wk/provided  by  law  that 
where  the  responsibility  of  one  ceases 
the  other  begms.  May  I  say  further  that 
since  that  tiine  weNhave  had  full  co¬ 
ordination  between  tnfe  departments.  I 
only  wisp  we  could  nave  gotten  the 
Corps  tsf  move  more  speedily.  On  the 
gentleidan’s  assurance  thaC\we  will  have 
the  oooperation  of  the  gentleman’s  com¬ 
mittee  to  keep  this  bill  from  being  used 
tar  slow  down  the  operations  shat  are 
/going  on  now,  I  will  withdraw  myreser- 
wation  of  objection,  Mr.  Speaker.  \ 

Mr.  EDMONDSON.  Mr.  Speakdt  I 
thank  the  gentleman.  \ 

Mr.  BAILEY.  Mr.  Speaker,  furtheX 
reserving  the  right  to  object,  I  do  so 
for  the  purpose  of  eliciting  some  infor¬ 
mation.  Within  recent  weeks  I  have 
been  processing  an  upstream  develop¬ 
ment  project  before  the  House  Commit¬ 
tee  on  Agriculture.  It  appears  from  the 
consideration  of  this  project  that  the 
other  body  has  asked  the  General  Ac¬ 
counting  Office  to  make  a  report  of  the 
project  cost,  and  the  other  body  used 
that  as  a  means  of  objecting  to  the  con¬ 
sideration  of  the  project. 

May  I  ask  the  gentleman  from  Okla¬ 
homa  or  the  gentleman  from  Missis¬ 
sippi,  is  there  anything  that  would 
authorize  the  calling  in  of  the  General 
Accounting  Office?  I  thought  they  were 
engaged  in  postaudit  activities  for  the 
Congress  and  were  not  in  the  position  of 
giving  advice. 

Mr.  WHITTEN.  Mr.  Speaker,  if  the 
gentleman  will  yield  to  me,  the  responsi¬ 
bility  of  the  General  Accounting  Office 
is  rather  broad.  Normally  they  pass  on 


whether  the  expenditure  of  money /is 
authorized  for  the  purposes  for  wjfich 
it  is  spent.  / 

On  the  assurance  of  the  gentleman 
from  Oklahoma  that  that  would  not  be 
so  used,  I  have  withdrawn  anwobjection. 
When  you  get  to  the  General  Account¬ 
ing  Office,  may  I  say  thay  those  of  us 
on  the  committee  handling  the  appropri¬ 
ations  would  be  glad  tc/cooperate  with 
the  gentleman  in  connection  with  his 
project,  but  I  have /not  had  a  chance 
to  study  what  the/General  Accounting 
Office  can  do  in  such  circumstances.  I 
would  presume /xhey  would  be  making 
some  point  thgx  certain  funds  were  not 
in  accord  whn  authority. 

Mr.  BAILEY.  Does  the  gentleman 
from  Oklahoma  have  any  comment  on 
the  matter? 

Mr. /EDMONDSON.  The  gentleman 
is  apparently  referring  to  a  project  that 
is  imder  the  jurisdiction  of  the  Agri¬ 
cultural  Committee  rather  than  the  Pub¬ 
lic  Works  Committee.  The  gentleman 
'from  Oklahoma  is  not  familiar  with  that 
particular  project  or  with  the  procedure 
the  gentleman  has  referred  to.  It  does 
seem  to  be  a  rather  unusual  approach 
to  the  justification  for  a  project,  but,  as 
I  say,  I  am  unacquainted  with  the  back¬ 
ground  of  it  and  would  not  have  an  op¬ 
portunity  to  answer  the  gentleman. 

(Mr.  SMITH  of  Mississippi  asked  and 
was  given  permission  to  extend  his  re¬ 
marks  at  this  point  in  the  Record.) 

Mr.  SMITH  of  Mississippi.  Mr. 
Speaker,  I  regret  that  I  was  not  in  the 
Chamber  at  the  time  discussion  on  H.R. 
3801  started.  This  legislation  means 
much  to  water  resource  development 
throughout  the  country,  but  it  perhaps 
means  more  to  the  immediate  future  of 
our  flood  control  program  in  Missis¬ 
sippi  than  any  other  item  now  before  the 
Congress.  All  of  the  leaders  in  water 
resources  legislation  in  the  Congress  are 
familiar  with  the  terms  of  the  bill  and 
concur  in  its  passage.  I  have  personally 
checked  with  most  of  them,  including 
the  gentleman  from  Texas,  Mr.  Poage, 
the  co-author  of  the  Small  Watershed 
Act.  My  bill  has  been  carefully  drafted 
to  avoid  any  conflict  of  jurisdiction  in 
the  Congress.  It  is  designated  to  speed 
up  the  essential  work  in  this  field  which 
has  been  so  long  delayed. 

H.R.  3801  is  a  product  of  long  consid¬ 
eration  by  the  House  Subcommittee  on 
Watershed  Development.  Members  of 
thisXsubcommittee  have  been  seeking 
evefjrVpossible  means  of  bringing  about 
better  Coordination  of  the  important 
water  resource  programs  carried  on  by 
both  the  Corps  of  Engineers  and  the  Soil 
Conservation^  Service. 

Members  oi  our  committee  have  spe¬ 
cifically  visited  areas  in  Mississippi 
where  joint  programs  are  just  begin¬ 
ning  and  we  hav&  been  assured  by  all 
concerned  that  a  program  of  this  type 
will  greatly  benefit  their  operations. 

I  regret  that  there  Has  been  any  delay 
in  approval  of  this  legislation  by  the 
House.  It  is  one  of  the  major  steps  for¬ 
ward  that  we  must  takeVm  order  to 
achieve  our  goal  of  full  control  of  floods 
and  soil  erosion.  \ 

The  SPEAKER  pro  tempore.  \ls  there 
objection  to  the  present  consideration 
of  the  bill?  \ 
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\There  being  no  objection,  the  Clerk 
read  the  bill  as  follows: 

enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America\in  Congress  assembled.  That  the 
Secretary  \f  the  Army  and  the  Secretary  of 
Agriculture,  \  when  authorized  to  do  so  by 
resolutions  Adopted  by  the  Committee  on 
Public  Works  6fthe  Senate  or  the  Commit¬ 
tee  on  Public  Works  of  the  House  of  Rep¬ 
resentatives,  are  hereby  authorized  and  di¬ 
rected  to  make  Mnt  investigations  and 
surveys  in  accord anch.w i th  their  existing  au¬ 
thorities  of  watersheckareas  in  the  United 
States,  Puerto  Rico,  and,  the  Virgin  Islands, 
and  to  prepare  joint  reports  on  such  inves¬ 
tigations  and  surveys  setting  forth  their 
recommendations  for  the  installation  of  the 
works  of  improvement  needed\for  flood  pre¬ 
vention  or  the  conservation,  development, 
utilization,  and  disposal  of  water,  and  for 
flood  control  and  allied  purposes.  Such 
joint  reports  shall  be  submitted  to  tije  Con 
gress  through  the  President  for 
and  authorization  by  the  Congress  ofc^the 
recommended  works  of  improvement. 

Sec.  2.  When  the  Congress  has  authoriz' 
the  projects  recommended  in  such  joint  r 
ports,  those  recommended  works  of  im¬ 
provement  located  on  or  along  a  stream  or 
other  waterway  having  a  drainage  area 
above  such  improvements  of  more  than  two 
hundred  and  fifty  thousand  acres,  and  those 
recommended  local  protection  works  sit¬ 
uated  within  the  boundaries  of  urban  areas 
within  drainage  areas  of  two  hundred  and 
fifty  thousand  acres  or  less  which  consti¬ 
tute  a  substantial  part  of  the  recommended 
works  of  improvement  for  such  drainage 
areas,  shall  be  prosecuted  by  the  Secretary 
of  the  Army  under  the  provisions  of  the 
Flood  Control  Act  of  1936,  as  amended  and 
supplemented;  and  those  recommended 
works  of  improvement  located  on  or  along 
a  stream  or  other  waterway  having  a  drain¬ 
age  area  above  such  improvements  of  two 
hundred  and  fifty  thousand  acres  or  less, 
except  for  such  local  protection  works  as 
are  mentioned  above,  shall  be  carried  out  by 
local  organizations  with  assistance  from  the 
Secretary  of  Agriculture  under  the  provisons 
of  the  Watershed  Protection  and  Flood  Pre-  | 
vention  Act,  as  amended:  Provided,  That 
such  joint  reports  shall  contain  an  eco¬ 
nomic  justification  for  the  recommended 
system  of  works  of  improvement,  and  no 
further  economic  justification  shall  be  re¬ 
quired  in  connection  with  plans  for  such 
works  of  improvement  prepared  under  the 
provisions  of  the  Flood  Control  Act  of  1936, 
as  amended  and  supplemented,  or  the  Wa¬ 
tershed  Protection  and  Flood  Prevention  Act, 
as  amended. 

Sec.  3.  There  are  hereby  authorized  to  be 
appropriated  such  sums  as  may  be  necesj 
sary  to  carry  out  the  purposes  of  this  Ac 
such  sums  to  remain  available  ujjftil 
expended. 

With  the  following  committee  a/fiend- 
ments: 

Page  2,  line  11,  strike  out  the /fcriod  and 
insert  in  lieu  thereof  a  colon  arhd  the  fol¬ 
lowing;  “ Provided ,  That  Vne/ project  au¬ 
thorization  procedure  established  by  Public 
law  666,  83d  Congress,  as  aijrended,  shall  not 
be  affected.” 

Strike  out  “Sec.  2”  an^f renumber  “Sec.  3” 
as  “Sec.  2”. 

The  committee^  amendments  were 
agreed  to. 

The  bill  wasyfirdered  to  be  engrossed 
and  read  a  tim'd  time,  was  read  the  third 
time,  and  pajfeed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 


REGISTRATION  AND  PROTECTION 
OP  TRADEMARKS 

The  Clerk  called  the  bill  (H.R.  4333) 
to  amend  the  act  entitled  “An  act  to  pro¬ 
vide  for  the  registration  and  protec¬ 
tion  of  trademarks  used  in  commerce,  to 
carry  out  the  provisions  of  certain  in¬ 
ternational  conventions,  and  for  other 
purposes,”  approved  July  5,  1946,  as 
amended. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  present  consideration  of 
the  bin? 

Mr.  GROSS.  Reserving  the  right  to 
object,  Mr.  Speaker,  I  note  in  the  report 
on  this  bill  a  letter  from  the  Chairman  of 
the  Federal  Trade  Commission,  Mr.  Dix¬ 
on,  who  states  on  page  13  that  the  pro¬ 
posal  to  amend  section  45  does  consid¬ 
erable  violence  to  the  whole  theory  of  a 
“service  mark”  because  it  tends  to  give 
a  party  rendering  a  service  a  property 
interest  in  the  results  or  products  of  his 
service  which  are  not  related  to  the  serv¬ 
ice  which  he  performs. 

I  wonder  if  there  is  someone  on  the 
committee  who  can  tell  me  whether  this 
objection  by  the  Chairman  of  the  FTC, 
has  been  met. 

Mr.  LINDSAY.  The  Federal  Trade 
Commission  was  the  only  agency  that 
wanted  to  make  changes  of  a  very  sub¬ 
stantial  nature  to  this  bill.  This  amend¬ 
ment  makes  clear  in  the  law  the  position 
which  the  trademark  office  has  had  for 
about  10  years.  It  is  a  clarifying  amend¬ 
ment  stating  in  statutory  text  the  trade¬ 
mark  office  practice  regarding  service 
marks.  If  the  FTC  wants  to  change  the 
law  in  this  area — and  it  will  be  a  sub¬ 
stantial  change — then  it  should  be  done 
by  separate  legislation  and  not  by  this 
bill  which  is  primarily  a  housekeeping 
bill. 

Mr.  GROSS.  I  appreciate  the  gentle¬ 
man’s  explanation,  and,  Mr.  Speaker,  I 
withdraw  my  reservation  of  objection. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Clerk 
read  the  bill  as  follows: 

Be  it  enacted  by  the  Senate  and  House 
of  Representaives  of  the  United  States  of 
America  in  Congress  assembled.  That  para¬ 
graph  (1)  of  subsection  (a)  of  section  1  of 
the  Act  entitled  “An  Act  to  provide  for  the 
registration  and  protection  of  trademarks 
used  in  commerce,  to  carry  out  the  provisions 
of  certain  international  conventions,  and  for 
other  purposes”,  approved  July  5,  1946  (60 
Stat.  427) ,  as  amended,  is  amended  by  strik¬ 
ing  the  words  “as  might  be  calculated  to  de¬ 
ceive”  and  inserting  in  lieu  thereof  "as  to 
be  likely,  when  applied  to  the  goods  of  such 
other  person,  to  cause  confusion,  or  to  cause 
mistake,  or  to  deceive”;  and  by  striking  the 
words  “or  services”  from  the  proviso  thereof. 

Sec.  2.  Subsection  (d)  of  section  2  is 
amended  by  striking  the  language  beginning 
with  the  word  “confusion”,  first  appearance, 
and  ending  with  the  word  “herewith”  at  the 
end  of  said  subsection  and  inserting  in  lieu 
thereof  the  following:  “confusion,  or  to 
cause  mistake,  or  to  deceive:  Provided,  That 
when  the  Commissioner  determines  that 
confusion,  mistake,  or  deception  is  not  likely 
to  result  from  the  continued  use  by  more 
than  one  person  of  the  same  or  similar  marks 
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under  conditions  and  limitations  to  to  the 
mode  or  place  of  use  of  the  marks  or  the 
goods  in  connection  with  which  such  marks 
are  used,  concurrent  registrations  may  be 
issued  to  such  persons  when  they  have  be¬ 
come  entitled  to  use  such  marks  as  a  result 
of  their  concurrent  lawful  use  in  commerce 
prior  to  (i)  the  earliest  of  the  filing  dates  of 
the  applications  pending  under  this  Act;  or 
(ii)  the  date  of  a  registration  issued  under 
this  Act;  or  (ill)  July  5rl947,  in  the  case  of 
registrations  previously  issued  under  the  Act 
of  March  3,  1881,  or  February  20,  1905,  and 
continuing  in  full  force  and  effect  on  that 
date;  or  (iv)  July  5,  1947,  in  the  case  of 
applications  filed  under  the  Act  of  February 
20,  1905,  and  registered  after  July  5,  1947. 
Concurrent  registrations  may  also  be  issued 
by  the  Commissioner  when  a  court  of  compe¬ 
tent  jurisdiction  has  finally  determined  that 
more  than  one  person  is  entitled  to  use  the 
same  or  similar  marks  in  commerce.  In  issu¬ 
ing  concurrent  registrations,  the  Commis¬ 
sioner  shall  prescribe  conditions  and  limita¬ 
tions  as  to  the  mode  or  place  of  use  of  the 
mark  or  the  goods  in  connection  with  which 
such  mark  is  registered  to  the  respective  per¬ 
sons.” 

Sec.  3.  Section  6  is  amended  by  striking 
the  entire  section  and  inserting  in  lieu 
thereof  the  following: 

“Sec.  6.  (a)  The  Commissioner  may  re¬ 
quire  the  applicant  to  disclaim  an  unregis- 
trable  component  of  a  mark  otherwise  regis¬ 
trable.  An  applicant  may  voluntarily  dis¬ 
claim  a  component  of  a  mark  sought  to  be 
registered. 

“(b)  No  disclaimer  heretofore  or  hereafter 
made,  or  made  under  pargaraph  (d)  of  sec¬ 
tion  7  of  this  Act,  shall  prejudice  or  affect 
the  applicant’s  or  registrant’s  rights  then 
existing  or  thereafter  arising  in  the  dis¬ 
claimed  matter,  or  his  right  of  registration 
on  another  application  if  the  disclaimed 
matter  be  or  shall  have  become  distinctive 
of  his  goods  or  services.” 

Sec.  4.  The  first  sentence  of  subsection 
(a)  of  section  7  is  amended  by  striking 
therefrom  the  word  “either”;  by  striking  the 
words  "name  printed”  and  inserting  in  lieu 
thereof  the  words  "signature  placed”;  by 
striking  the  words  “and  attested  by  an  as¬ 
sistant  commissioner  or  by  one  of  the  law 
examiners  duly  designated  by  the  Commis¬ 
sioner,”  and  by  striking  the  words  “and  a 
record  thereof,  together  with  printed  copies 
of  the  drawing  and  statement  of  the  appli¬ 
cant,  shall  be  kept  in  books  for  that  pur¬ 
pose”  and  inserting  in  lieu  thereof  the 
words  ",  and  a  record  thereof  shall  be  kept 
in  the  Patent  Office.”  The  second  sentence 
of  subsection  (a)  of  section  7  is  amended  by 
striking  therefrom  the  word  "certificate” 
and  inserting  the  word  “registration”  in  lieu 
thereof;  by  striking  therefrom  the  words 
“the  drawing  of”;  and  by  striking  the  words 
“the  grant  of”. 

Subsection  (d)  of  section  7  is  amended 
by  striking  the  entire  subsection  and  insert¬ 
ing  in  lieu  thereof  the  following:  “Upon 
application  of  the  registrant  the  Commis¬ 
sioner  may  permit  any  registration  to  be 
surrendered  for  cancellation, s  and  upon  can¬ 
cellation  appropriate  entry  shall  be  made  in 
the  records  of  the  Patent  Office.  Upon  appli¬ 
cation  of  the  registrant  and  payment  of  the 
prescribed  fee,  the  Commissioner  for  good 
cause  may  permit  any  registration  to  be 
amended  or  to  be  disclaimed  in  part:  Pro¬ 
vided,  That  the  amendment  or  disclaimer 
does  not  alter  materially  the  character  of  the 
mark.  Appropriate  entry  shall  be  made  in 
the  records  of  the  Patent  Office  and  upon  the 
certificate  of  registration  or,  if  said  certificate 
is  lost  or  destroyed,  upon  a  certified  copy 
thereof.” 
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Subsection  (e)  of  section  7  is  amended  by 
striking  tbe  words  “certificates  of”;  by  add¬ 
ing  an  "s”  to  the  word  “registration”;  and 
striking  the  words  “a  chief  of  division”  and 
inserting  in  lieu  thereof  “an  employee  of 
the  Office”. 

Subsection  (f)  of  section  7  is  amended  by 
striking  from  the  first  sentence  the  words 
",  signed  by  the  Commissioner  and  sealed 
with  the  seal  of  the  Patent  Office”;  by  strik¬ 
ing  the  word  “certificate”,  second  occur¬ 
rence;  and  by  striking  the  word  “certifi¬ 
cate”,  third  occurrence,  and  inserting  the 
word  "registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking 
the  entire  section  and  inserting  in  lieu 
thereof  the  following: 

"Sec.  9.  (a)  Each  registration  may  be  re¬ 
newed  for  periods  of  twenty  years  from  the 
end  of  the  expiring  period  upon  payment  of 
the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  application  therefor,  setting  forth  those 
goods  or  services  recited  in  the  registration 
on  or  in  connection  with  which  the  mark  is 
still  in  use  in  commerce  and  attaching  there¬ 
to  a  specimen  or  fascimile  showing  current 
use  of  the  mark,  or  showing  that  any  nonuse 
is  due  to  special  circumstances  which  excuse 
such  nonuse  and  it  is  not  due  to  any  inten¬ 
tion  to  abandon  the  mark.  Such  applica¬ 
tion  may  be  made  at  any  time  within  six 
months  before  the  expiration  of  the  period 
for  which  the  registration  was  issued  or  re¬ 
newed,  or  it  may  be  made  within  three 
months  after  such  expiration  on  payment  of 
the  additional  fee  herein  provided. 

“(b)  If  the  Commissioner  refuses  to  re¬ 
new  the  registration,  he  shall  notify  the  reg¬ 
istrant  of  his  refusal  and  the  reasons  there¬ 
for. 

“(c)  An  applicant  for  renewal  not  domi¬ 
ciled  in  the  United  States  shall  be  subject 
to  and  comply  with  the  provisions  of  sec¬ 
tion  1(d)  hereof.” 

Sec.  6.  Section  10  is  amended  by  changing 
the  colon  following  the  word  “conducted” 
to  a  period  and  striking  the  words  “Pro¬ 
vided,  That  any  assigned  registration  may  be 
canceled  at  any  time  if  the  registered  mark 
is  being  used  by,  or  with  the  permission  of, 
the  assignee  so  as  to  misrepresent  the  source 
of  the  goods  or  services  in  connection  with 
which  the  mark  is  used”;  and  striking  the 
sentence  “The  Commissioner  shall  keep  a 
separate  record  of  such  assignments  sub¬ 
mitted  to  him  for  recording.”  and  inserting 
in  lieu  thereof  “A  separate  record  of  assign¬ 
ments  submitted  for  recording  hereunder 
shall  be  maintained  in  the  Patent  Office.” 

Sec.  7.  Subsection  (a)  of  section  12  is 
amended  by  changing  the  period  at  the  end 
thereof  to  a  colon  and  inserting  after  the 
colon  the  following:  " Provided ,  That  in  the 
case  of  an  applicant  claiming  concurrent 
use,  or  in  the  case  of  an  application  to  be 
placed  in  an  interference  as  provided  for 
in  section  16  of  this  Act,  the  mark,  if  other¬ 
wise  registrable,  may  be  published  subject 
to  the  determination  of  the  rights  of  the 
parties  to  such  proceedings.” 

Subsection  (c)  of  section  12  is  amended 
by  striking  therefrom  the  first  word  of  the 
last  sentence  and  inserting  in  lieu  thereof 
the  words  “Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking 
the  words  "notice  of”  each  occurrence,  and 
by  adding  at  the  end  thereof  the  following 
sentence:  “An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed 
by  the  Commissioner.” 

Sec.  9.  Section  14  is  amended  by  striking 
said  section  in  its  entirety  and  inserting  in 
lieu  thereof  the  following: 

“Sec.  14.  A  verified  petition  to  cancel  a 
registration  of  a  mark,  stating  the  grounds 
relied  upon,  may,  upon  payment  of  the 
prescribed  fee,  be  filed  by  any  person  who 
believes  that  he  is  or  will  be  damaged  by  the 
registration  of  a  mark  on  the  principal  reg¬ 
ister  established  by  this  Act,  or  under  the 


Act  of  March  3,  1881,  or  the  Act  of  Feb¬ 
ruary  20,  1905 — • 

“(a)  within  five  years  from  the  date  of 
the  registration  of  the  mark  under  this  Act; 
or 

“(b)  within  five  years  from  the  date  of 
publication  under  section  12(c)  hereof  of 
a  mark  registered  under  the  Act  of  March 
3,  1881,  or  the  Act  of  February  20,  1905;  or 

“(c)  at  any  time  if  the  registered  mark 
becomes  the  common  descriptive  name  of 
an  article  or  substance,  or  has  been  aban¬ 
doned,  or  its  registration  was  obtained 
fraudulently  or  contrary  to  the  provisions  of 
section  4  or  of  subsections  (a),  (b),  or  (c) 
of  section  2  of  this  Act  for  a  registration 
hereunder,  or  contrary  to  similar  prohibi¬ 
tory  provisions  of  said  prior  Acts  for  a  reg¬ 
istration  thereunder,  or  if  the  registered  mark 
is  being  used  by,  or  with  the  permission  of, 
the  registrant  so  as  to  misrepresent  the 
source  of  the  goods  or  services  in  connection 
with  which  the  mark  is  used;  or 

“(d)  at  any  time  if  the  mark  is  registered 
under  the  Act  of  March  3,  1881,  or  the  Act 
of  February  20,  1905,  and  has  not  been  pub¬ 
lished  under  the  provisions  of  subsection  (c) 
of  section  12  of  this  Act;  or 

“(e)  at  any  time  in  the  case  of  a  certifica¬ 
tion  mark  on  the  ground  that  the  registrant 
(1)  does  not  control,  or  is  not  able  legiti¬ 
mately  to  exercise  control  over,  the  use  of 
such  mark,  or  (2)  engages  in  the  production 
or  marketing  of  any  goods  or  services  to 
which  the  certification  mark  is  applied,  or 
(3)  permits  the  use  of  the  certification  mark 
for  purposes  other  than  to  certify,  or  (4) 
discriminately  refuses  to  certify  or  to  con¬ 
tinue  to  certify  the  goods  or  services  of  any 
person  who  maintains  the  standards  or  con¬ 
ditions  which  such  mark  certifies: 

“Provided,  That  the  Federal  Trade  Commis¬ 
sion  may  apply  to  cancel  on  the  grounds 
specified  in  subsections  (c)  and  (e)  of  this 
section  any  mark  registered  on  the  principal 
register  established  by  this  Act,  and  the 
prescribed  fee  shall  not  be  required.” 

Sec.  10.  Section  15  is  amended  by  striking 
“(c)  and  (d)”  in  the  first  paragraph  and 
inserting  in  lieu  thereof  the  following:  “(c) 
and  (e)  ”. 

Section  15  is  amended  by  striking  "or 
trade  name”  from  paragraph  numbered  (4) . 

Sec.  11.  Section  16  is  amended  by  striking 
therefrom  the  word  “purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking 
the  entire  section,  and  inserting  in  lieu 
thereof  the  following: 

“Sec.  21.  (a)  (1)  An  applicant  for  regis¬ 
tration  of  a  mark,  party  to  an  interference 
proceeding,  party  to  an  opposition  proceed¬ 
ing,  party  to  an  application  to  register  as 
a  lawful  concurrent  user,  party  to  a  can¬ 
cellation  proceeding,  a  registrant  who  has 
filed  an  affidavit  as  provided  in  section  8,  or 
an  applicant  for  renewal,  who  is  dissatisfied 
with  the  decision  of  the  Commissioner  or 
Trademark  Trial  and  Appeal  Board,  may  ap¬ 
peal  to  the  United  States  Court  of  Customs 
and  Patent  Appeals  thereby  waiving  his 
right  to  proceed  under  section  21(b)  hereof: 
Provided,  That  such  appeal  shall  be  dis¬ 
missed  if  any  adverse  party  to  the  proceed¬ 
ing,  other  than  the  Commissioner,  shall, 
within  twenty  days  after  the  appellant  has 
filed  notice  of  appeal  according  to  section 
21(a)  (2)  hereof,  files  notice  with  the  Com¬ 
missioner  that  he  elects  to  have  all  further 
proceedings  conducted  as  provided  in  section 
21(b)  hereof.  Thereupon  the  appellant  shall 
have  thirty  days  thereafter  within  which  to 
file  a  civil  action  under  said  section  21(b), 
in  default  of  which  the  decision  appealed 
from  shall  govern  the  further  proceedings 
in  the  case. 

“(2)  When  an  appeal  is  taken  to  the 
United  States  Court  of  Customs  and  Patent 
Appeals,  the  appellant  shall  give  notice 
thereof  to  the  Commissioner,  and  shall  file 
In  the  Patent  Office  his  reasons  of  appeal. 


specifically  set  forth  in  writing,  within  such 
time  after  the  date  of  the  decision  appealed 
from,  not  less  than  sixty  days,  as  the  Com¬ 
missioner  appoints. 

“(3)  The  court  shall,  before  hearing  such 
appeal,  give  notice  of  the  time  and  place  of 
the  hearing  to  the  Commissioner  and  the 
parties  thereto.  The  Commissioner  shall 
transmit  to  the  court  certified  copies  of  all 
the  necessary  original  papers  and  evidence 
in  the  case  specified  by  the  appellant  and 
any  additional  papers  and  evidence  specified 
by  the  appellee,  and  in  an  ex  parte  case  the 
Commissioner  shall  furnish  the  court  with 
the  grounds  of  the  decision  of  the  Patent 
Office,  in  writing,  touching  all  the  points  in¬ 
volved  by  the  reasons  of  appeal. 

"(4)  The  court  shall  hear  and  determine 
such  appeal  on  the  evidence  produced  be¬ 
fore  the  Patent  Office,  and  the  decision  shall 
be  confined  to  the  points  set  forth  in  the 
reasons  of  appeal.  Upon  its  determination, 
the  court  shall  return  to  the  Commissioner  a 
certificate  of  its  proceedings  and  decision, 
which  shall  be  entered  of  record  in  the  Pat¬ 
ent  Office  and  govern  the  further  proceed¬ 
ings  in  the  case. 

“(b)  (1)  Whenever  a  person  authorized  by 
section  21(a)  hereof  to  appeal  to  the  United 
States  Court  of  Customs  and  Patent  Appeals 
is  dissatisfied  with  the  decision  of  the  Com¬ 
missioner  or  Trademark  Trial  and  Appeal 
Board,  said  person  may,  unless  appeal  has 
been  taken  to  said  Court  of  Customs  and 
Patent  Appeals,  have  remedy  by  a  civil  action 
if  commenced  within  such  time  after  such 
decision,  not  less  than  sixty  days,  as  the 
Commissioner  appoints  or  as  provided  in  sec¬ 
tion  21(a).  The  court  may  adjudge  that  an 
applicant  is  entitled  to  a  registration  upon 
the  application  involved,  that  a  registration 
involved  should  be  canceled,  or  such  other 
matter  as  the  issues  in  the  proceeding  re¬ 
quire,  as  the  facts  in  the  case  may  appear. 
Such  adjudication  shall  authorize  the  Com¬ 
missioner  to  take  any  necessary  action,  upon 
compliance  with  the  requirements  of  law. 

“(2)  The  Commissioner  shall  not  be  made 
a  party  to  an  inter  partes  proceeding  under 
this  subsection,  but  he  shall  be  notified  of 
the  filing  of  the  complaint  by  the  clerk  of 
the  court  in  which  it  is  filed  and  shall  have 
the  right  to  intervene  in  the  action. 

“(3)  In  all  cases  where  there  is  no  adverse 
party,  a  copy  of  the  complaint  shall  be 
served  on  the  Commissioner;  and  all  the 
expenses  of  the  proceedings  shall  be  paid  by 
the  party  bringing  them,  whether  the  final 
decision  is  in  his  favor  or  not.  In  suits 
brought  hereunder,  the  record  in  the  Patent 
Office  shall  be  admitted  on  motion  of  any 
party,  upon  such  terms  and  conditions  as 
to  costs,  expenses,  and  the  further  cross- 
examination  of  the  witnesses  as  the  court 
imposes,  without  prejudice  to  the  right  of 
any  party  to  take  further  testimony.  The 
testimony  and  exhibits  of  the  record  in  the 
Patent  Office,  when  admitted,  shall  have  the 
same  effect  as  if  originally  taken  and  pro¬ 
duced  in  the  suit. 

“(4)  Where  there  is  an  adverse  party,  such 
suit  may  be  instituted  against  the  party  in 
interest  as  shown  by  the  records  of  the  Pat¬ 
ent  Office  at  the  time  of  the  decision  com¬ 
plained  of,  but  any  party  in  interest  may 
become  a  party  to  the  action.  If  there  be 
adverse  parties  residing  in  a  plurality  of 
districts  not  embraced  within  the  same  State, 
or  an  adverse  party  residing  in  a  foreign 
country,  the  United  States  District  Court  for 
the  District  of  Columbia  shall  have  jurisdic¬ 
tion  and  may  issue  summons  against  the 
adverse  parties  directed  to  the  marshal  of 
any  district  in  which  any  adverse  party  re¬ 
sides.  Summons  against  adverse  parties  re¬ 
siding  in  foreign  countries  may  be  served  by 
publication  or  otherwise  as  the  court  di¬ 
rects.”  ,  ...  . 

Sec.  13.  Section  23  is  amended  by  striking 
from  the  last  paragraph  thereof  the  words 
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"has  begun  the  lawful  use  of  his  mark  in 
foreign  commerce  and  that  he”. 

Sec.  14.  Section  24  is  amended  by  insert¬ 
ing  in  the  second  sentence  thereof,  following 
the  word  "time”,  the  following:  “,  upon  pay¬ 
ment  of  the  prescribed  fee  and  the  filing  of 
a  verified  petition  stating  the  ground  there¬ 
for,”:  and  by  inserting  in  the  third  sentence 
following  the  word  "Board”  the  word 
"which”. 

Sec.  15.  Section  29  is  amended  by  deleting 
the  following:  “under  the  Act  of  March  3, 
1881,  or  the  Act  of  February  20,  1905,  or  on 
the  principal  register  established  by  this 
Act,  shall”  and  inserting  in  lieu  thereof  the 
following:  "In  the  Patent  Office,  may”;  and 
by  deleting  "so  to  mark  goods  bearing  the 
registered  mark,  or  by  a  registrant  under 
the  Act  of  March  19,  1920,  or  by  the  regis¬ 
trant  of  a  mark  on  the  supplemental  reg¬ 
ister  provided  by  this  Act”  and  inserting  in 
lieu  thereof  “to  give  such  notice  of  regis¬ 
tration,”. 

Sec.  16.  Section  30  is  amended  by  striking 
the  word  “shall”  in  the  first  sentence  and 
inserting  in  lieu  thereof  the  word  “may”; 
and  by  striking  therefrom  all  of  said  section 
except  the  first  sentence  thereof  and  insert¬ 
ing  in  lieu  thereof  the  following:  “The  ap¬ 
plicant  may  file  an  application  to  register  a 
mark  for  any  or  all  of  the  goods  and  serv¬ 
ices  upon  or  in  connection  with  which  he  is 
actually  using  the  mark:  Provided,  That 
when  such  goods  or  services  fall  within  a 
plurality  of  classes,  a  fee  equaling  the  sum 
of  the  fees  for  filing  an  application  in  each 
class  shall  be  paid,  and  the  Commissioner 
may  issue  a  single  certificate  of  registration 
for  such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is 
amended  by  striking  the  entire  subsection 
and  inserting  in  lieu  thereof  the  following: 

"Any  person  who  shall,  without  the  con¬ 
sent  of  the  registrant — 

"(a)  use  in  commerce  any  reproduction, 
counterfeit,  copy,  or  colorable  imitation  of  a 
registered  mark  in  connection  with  the  sale, 
offering  for  sale,  distribution,  or  advertising 
of  any  goods  or  services  on  or  in  connection 
with  which  such  use  is  likely  to  cause  con¬ 
fusion,  or  to  cause  mistake,  or  to  deceive;  or 

“(b)  reproduce,  counterfeit,  copy,  or  col- 
orably  imitate  a  registered  mark  and  apply 
such  reproduction,  counterfeit,  copy,  or  col¬ 
orable  imitation  to  labels,  signs,  prints, 
packages,  wrappers,  receptacles  or  advertise¬ 
ments  intended  to  be  used  in  commerce 
upon  or  in  connection  with  the  sale,  of¬ 
fering  for  sale,  distribution,  or  advertising 
of  goods  or  services  on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive, 
shall  be  liable  in  a  civil  action  by  the  regis¬ 
trant  for  the  remedies  hereinafter  provided. 
Under  subsection  (b)  hereof,  the  registrant 
shall  not  be  entitled  to  recover  profits  or 
damages  unless  the  acts  have  been  commit¬ 
ted  with  knowledge  that  such  imitation  is 
intended  to  be  used  to  cause  confusion,  or 
to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section 

32  is  amended  by  striking  the  word  "pub¬ 
lished”  and  inserting  in  lieu  thereof  the 
word  “publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is 
amended  by  striking  therefrom  the  words 
“certificate  of”  in  the  first  line,  and  changing 
“certificate”,  second  appearance,  to  "regis¬ 
tration”. 

Subsection  (b)  of  section  33  is  amended 
by  striking  the  word  “certificate”,  first  ap¬ 
pearance,  and  inserting  the  word  “registra¬ 
tion”  in  lieu  thereof  and  by  striking  there¬ 
from  the  word  "certificate”,  second  appear¬ 
ance,  and  inserting  in  lieu  thereof  “affidavit 
filed  under  the  provisions  of  said  section  15”. 

Paragraph  (3)  of  subsection  (b)  of  section 

33  is  amended  by  striking  therefrom  the 
words  “has  been  assigned  and”;  and  by 
striking  therefrom  the  word  "assignee”  and 


inserting  in  lieu  thereof  the  words  “regis¬ 
trant  or  a  person  in  privity  with  the  regis¬ 
trant”. 

Paragraph  (5)  of  subsection  (b)  of  section 
33  is  amended  by  striking  therefrom  the 
word  “the”  following  the  words  “date  prior 
to”  and  inserting  in  lieu  thereof  the  words 
“registration  of  the  mark  under  this  Act 
or”;  by  striking  therefrom  “(a)  or”  follow¬ 
ing  the  word  “subsection”;  and  by  changing 
the  period  to  “;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section 
33  is  amended  by  inserting  the  words  "reg¬ 
istration  under  this  Act  or”  after  the  word 
“the”,  second  appearance;  by  striking  there¬ 
from  “(a)  or”  following  the  word  "subsec¬ 
tion”,  first  appearance;  by  striking  from  the 
proviso  the  words  “only  where  the  said  mark 
has  been  published  pursuant  to  subsection 
(c)  of  section  12  and  shall  apply”;  by  strik¬ 
ing  the  words  “the  date  of”  following  the 
words  “prior  to”  in  said  proviso  and  insert¬ 
ing  in  lieu  thereof  “such  registration  or 
such”:  by  striking  therefrom  the  words  “un¬ 
der  subsection  (a)  or  (c)  of  section  12  of 
this  Act”;  and  by  changing  the  period  to 
“;  or”. 

Sec.  19.  Section  35  is  amended  by  striking 
“31(1)  (b)”  and  inserting  in  lieu  thereof 
“32". 

Sec.  20.  Subsection  (b)  of  section  44  is 
amended  by  striking  said  subsection  in  its 
entirety  and  inserting  in  lieu  thereof  the 
following: 

“(b)  Any  person  whose  country  of  origin 
is  a  party  to  any  convention  or  treaty  relat¬ 
ing  to  trademarks,  trade  or  commercial 
names,  or  the  repression  of  unfair  competi¬ 
tion,  to  which  the  United  States  is  also  a 
party,  or  extends  reciprocal  rights  to  na¬ 
tionals  of  the  United  States  by  law,  shall  be 
entitled  to  the  benefits  of  this  section  under 
the  conditions  expressed  herein  to  the  extent 
necessary  to  give  effect  to  any  provision  of 
such  convention,  treaty  or  reciprocal  law,  in 
addition  to  the  rights  to  which  any  owner 
of  a  mark  is  otherwise  entitled  by  this  Act.” 

Subsection  (e)  of  section  44  is  amended 
by  inserting  after  the  word  “a”  in  the  second 
sentence  the  words  “certification  or  a”;  and 
by  striking  from  said  second  sentence  the 
words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows: 
The  sixth  paragraph  of  said  section,  relating 
to  the  definition  of  “applicant,  registrant”, 
is  amended  by  changing  “and”,  second  ap¬ 
pearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relat¬ 
ing  to  the  meaning  of  terms  “trade  name” 
and  “commercial  name”,  is  amended  by  in¬ 
serting  a  comma  between  the  words  “com¬ 
mercial”  and  “agricultural”. 

The  eleventh  paragraph  of  said  section, 
being  the  definition  of  “service  mark”,  is 
amended  by  striking  the  definition  in  its 
entirety  and  inserting  in  lieu  thereof: 

“The  term  ‘service  mark’  means  a  mark 
used  in  the  sale  or  advertising  of  services  to 
identify  the  services  of  one  person  and  dis¬ 
tinguished  them  from  the  services  of  others. 
Titles,  character  names  and  other  distinc¬ 
tive  features  of  radio  or  television  programs 
may  be  registered  as  service  marks  notwith¬ 
standing  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.” 

The  fifteenth  paragraph  of  said  section, 
relating  to  use  in  commerce,  is  amended 
by  changing  the  period  at  the  end  of  said 
paragraph  to  a  comma  and  adding  the  words 
“or  the  services  are  rendered  in  more  than 
one  State  or  in  this  and  a  foreign  country 
and  the  person  rendering  the  services  is 
engaged  in  commerce  in  connection  there¬ 
with.” 

The  seventeenth  paragraph  of  said  sec¬ 
tion,  relating  to  the  meaning  of  the  term 
“colorful  imitation”,  is  amended  by  chang¬ 
ing  “terms”  to  “term”  and  deleting  the 
word  “purchasers”  at  the  end  thereof. 

The  final  paragraph  of  said  section  is 
amended  by  striking  therefrom  the  word 


“commence”  and  inserting  in  lieu  thereof 
the  word  “commerce”. 

With  the  following  committee  amend¬ 
ments: 

1.  Page  2,  line  18,  insert  after  “pending" 
the  words  “or  of  any  registration  issued". 

Page  2,  lines  18  and  19,  strike  out  “or  (ii) 
the  date  of  a  registration  issued  under  this 
Act:”. 

Page  2,  line  20,  change  “(iii)”  to  "(ii)”. 

Page  2,  line  23,  change  “(iv)”  to  “(iii)”. 

2.  Page  3,  line  14,  strike  out  "heretofore  or 
hereafter  made,  or”  and  substitute  “,  includ¬ 
ing  those”. 

Page  4,  lines  14  and  15,  change  “cancella¬ 
tion”  to  “cancelation”. 

Page  5,  line  25,  change  "provided”  to  “pre¬ 
scribed”. 

Page  5,  line  17,  change  “attaching”  to 
"having  attached”. 

Page  13,  line  16,  change  “In”  to  “in”. 

Page  18,  line  6,  change  "distinguished”  to 
“distinguish”.  _ 


COMPACT  BETWEEN  LOUISIANA 
AND  TEXAS 

The  Clerk  called  the  bill  (H.R.  7855) 
granting  the  consent  of  Congress  to  an 
amendment  to  a  compact  ratified  by  the 
States  of  Louisiana  and  Texas  and  relat¬ 
ing  to  the  waters  of  the  Sabine  River. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

Mr.  GROSS.  Reserving  the  right  to 
object,  Mr.  Speaker,  I  should  like  to  be 
assured  that  this  deals  only  with  Texas 
membership  on  this  commission  and  has 
nothing  whatever  to  do  with  offshore  oil 
lands.  No  change  in  the  offshore  oil 
lands  boundaries  is  made  by  this  bill? 

Mr.  ASFINALL.  As  far  as  I  know,  it 
has  nothing  to  do  with  offshore  oil  lands, 
because  that  was  never  even  mentioned 
in  the  hearings  by  the  committee  when 
we  were  considering  the  bill.  This  au¬ 
thorization  is  to  lengthen  the  time 
thereby  permitting  continuity  of  mem¬ 
bership. 

Mr.  GROSS.  I  withdraw  my  reserva¬ 
tion  of  objection,  Mr.  Speaker. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  Clerk 
bead  the  bill  as  follows : 

'Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That,  the 
consent.  of  the  Congress  is  hereby  given  to 
an  amendment  to  the  interstate  compact 
relating  t\  the  waters  of  the  Sabine  River 
and  to  its  tributaries  which  was  ratified  by 
the  Legislature  of  the  State  of  Texas  and 
ratified  by  th\  Legislature  of  the  State  of 
Louisiana,  whiWi  amendment  reads  as 
follows :  \ 

“aet^cle  vn — 

“(C)  The  Texas  naembers  shall  be  ap¬ 
pointed  by  the  Goveritor  for  a  term  of  six 
years;  provided,  however,  that  one  of  the 
original  Texas  members  shall  be  appointed 
for  a  term  to  establish  a  Half-term  interval 
between  the  expiration  dates  of  the  terms 
of  such  members,  and  thereafter  one  such 
member  shall  be  appointed  eaclk  three  years 
for  the  regular  term.  One  of  the  Louisi¬ 
ana  members  shall  be  ex-officio  thXpirector 
of  the  Louisiana  Department  of\  Public 
Works;  the  other  Louisiana  member  smill  be 
a  resident  of  the  Sabine  WatershedVmd 
shall  be  appointed  by  the  Governor\of 
Louisiana  for  a  term  of  four  years;  provided 
that  the  first  member  so  appointed  shal\ 


1061  CONGRESSIONAL  RECORD  —  DAILY  DIGEST 

imittee  Meetings  committee  business 


D869 


( Committees  not  listed  did  not  meet) 

APPROPRIATIONS — SUPPLEMENTAL 

Committee  on  Appropriations:  Committee  began  hear¬ 
ings  on  H.RK9169,  supplemental  appropriations  for 
fiscal  1962,  receiving  testimony  from  Senator  Long  of 
Louisiana  on  funas  for  Small  Business  Administration 
disaster  loans;  Senator  Proxmire,  on  funds  for  the 
Forest  Products  Laboratory;  and  numerous  Government 
witnesses  on  funds  for  the  following  items :  participation 
in  Century  21  ExpositionNto  be  held  in  Seattle;  studies 
for  the  New  York  World’s  j£air;  Bureau  of  the  Census; 
maritime  activities;  National  Bureau  of  Standards; 
Weather  Bureau;  Area  Redevelopment  Administration; 
Council  of  Economic  Advisers;  Federal  Maritime  Com¬ 
mission;  Small  Business  Administration;  Farmers 
Home  Administration;  and  emergency  grain  storage. 
Hearings  continue  tomorrow. 


Committee  on  Public  Works:  Committee,  in  executive/ 
session,  ordered  favorably  reported  the  following  bill 

S.  520,  authorizing  modification  of  the  existing  prc 

for  the  Kaskaskia  River,  Ill.,  for  navigation  purposes 
(amended) ;  S.  455,  providing  for  public  hearings  on  air 
pollution  problems  of  more  than  local  signifiptmce,  and 
extension  of  authorizations  under  the  Federal  air  pollu¬ 
tion  control  law;  H.R.  7854,  providing  for  ^modification 
of  the  Duluth-Superior  Harbor  projecj/Minnesota  and 
Wisconsin;  H.R.  7888,  extending  the^ime  within  which 
the  land  in  certain  reservoir  proipdts  in  Texas  may  be 
reconveyed  to  the  former  ownepsfhereof ;  and  H.R.  8558, 
relating  to  organization  of  the' Bureau  of  Public  Roads 
(amended).  / 

Committee  also  approved  the  nomination  of  Harold 

T.  Council,  to  be  a  rprember  of  the  Mississippi  River 
Commission. 


/ 


House  of  Representatives 


Chamber  Action 


Bills  Introduced:  10  public  bills,  H.R.  9273-9282; 
private  bills,  H.R.  9283-9289;  and  2  resolutions,  H.J. 
Res.  579  and  H.  Res.  469,  were  introduced. 

Pages  1892  8-18929  / 

Bills  Reported:  Reports  were  filed  as  follows: 

Conference  report  on  H.R.  8302,  making  appropria¬ 
tions  for  military  construction  for  the  Department  of 
Defense  (H.  Rept.  1201) ; 

S.  1750,  to  strengthen  the  Federal  Firearm/Act  (H. 
Rept.  1202) ; 

S.  158,  a  private  bill  (H.  Rept.  1203) ; 

S.  558,  to  exempt  the  District  of  Coluthbia  from  pay¬ 
ing  fees  in  any  courts  of  the  District/of  Columbia  (H. 
Rept.  1204)  > 

S.  564,  to  apportion  the  expense  of  maintaining 
Woodrow  Wilson  Memorial  Rfidge  over  the  Potomac 
River  (H.  Rept.  1205) ; 

S.  1291,  to  increase  fro mf  $1  to  $2  the  fee  for  D.C. 
learners’  permits  (H.  Rq>t.  1206) ; 

S.  2397,  authorizing/the  National  Capital  Transpor¬ 
tation  Agency  to  capfy  out  part  I  of  the  transit  develop¬ 
ment  program  (H/Rept.  1207) ; 

H.R.  5393,  to  pfiend  the  Bankruptcy  Act,  as  amended, 
amended  (H.  Rept.  1208) ;  and 
Conference  report  on  H.R.  4998,  to  assist  in  expand¬ 
ing  and  improving  community  facilities  and  services 
for  the  health  care  of  aged  and  other  persons  (H.  Rept. 

I209)y  ,  Page  18928 

skan  Land  Withdrawal:  H.R.  2279,  to  provide  for 
te  withdrawal  from  the  public  lands  in  the  Granite 


Creek  afea,  Alaska,  for  use  by  the  Department  of  the 
Army/at  Fort  Greely,  Alaska,  was  cleared  for  Presiden- 
tial/x>nsideration  by  House  agreement  to  Senate  amend- 
fiits  thereto.  page  issiz 

;ace  Corps:  Disagreed  to  Senate  amendments  to  H.R. 
7560,  to  provide  for  a  Peace  Corps  to  help  the  peoples 
of  interested  countries  and  areas  in  meeting  their  needs 
for  skilled  manpower,  agreed  to  a  conference  requested 
by  the  Senate,  and  appointed  as  conferees  Representa¬ 
tives  Morgan,  Zablocki,  Kelly  of  New  York,  Merrow, 
and  Judd.  \  Pages  18817-18818 

Consent  Calendar:  Passed  the  following  bills  on  the 
call  of  the  Consent  Calendar : 

Cleared  for  the  President: 

Communications— Aqbotage:  S.  1990,  relating  to  pro¬ 
tection  of  certain  communications  facilities. 

Public  lands:  S.  2272,  disclaiming  interest  in  certain 
rights  in  certain  lands  in  Stare  of  Nevada. 

Sent  to  the  Senate  without  amendments: 

Foreign  commerce:  H.R.  779i)\providing  for  the  col¬ 
lection  and  publication  of  foreign  commerce  and  trade 
statistics. 

Sabine  River  compact :  H.R.  7855,  granting  congres¬ 
sional  consent  to  an  amendment  to  a  conmact  ratified 
by  the  States  of  Louisiana  and  Texas  relating  to  the 
waters  of  the  Sabine  River. 

Federal  pay  election:  H.R.  8565,  relating  to  ejection 
of  certain  employees  to  receive  compensation  tmder 
section  401  of  the  Federal  Employees  Pay  Act  of  ic 

Bond  waiver:  H.R.  8741,  to  authorize  any  Federal 
agency  to  waive  performance  and  payment  bonds. 
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Bridge  commissions’  audit:  H.R.  8921,  providing  for 
annual  audit  of  bridge  commissions  and  authorities  cre¬ 
ated  by  act  of  Congress  and  for  the  filling  of  vacancies 
in  the  membership  thereof. 

Air  crash  cknms:  H.R.  8958,  regarding  settlement  of 
claims  arising  out  of  the  crash  of  a  U.S.  Air  Force  air¬ 
craft  at  Midwest  yaty,  Okla.,  on  August  25,  1961. 

Rice:  H.R.  9013X10  provide  for  the  transfer  of  rice 
acreage  history  whe^  producer  withdraws  from  the 
production  of  rice. 

Educational  loans:  F^R.  9053,  to  amend  title  II  of 
National  Defense  Educatimi  Act  of  1958  with  respect  to 

dcr  the  title  are  mack. 

Sent  to  the  Senate  amended : 


Inter-American  children:  S.J/Res.  66  (in  lieu  of  H.R. 
8895),  relating  to  the  Inter-American  Children’s  Insti¬ 
tute. 

Farm  mortgages:  S.  1040,  to  abolish\he  Federal  Farm 
Mortgage  Corporation. 

Durum  wheat:  S.  1107,  to  provide  a  2-War  extension 
of  the  existing  provision  for  a  minimum  wheat  acreage 
allotment  in  Tulelake  area  of  California. 

Flood  control:  H.R.  3801,  relating  to  joint  investiga¬ 
tion  by  the  Secretaries  of  the  Army  and  Agriculture  of 
watershed  areas  for  flood  prevention  or  the  conserva¬ 
tion,  development,  utilization,  and  disposal  of  watyr, 
and  for  flood  control  and  allied  purposes,  and  to  pr 
pare  and  submit  reports  to  the  Congress. 

Trademar\  registration:  H.R.  4333,  relating  to  regis- 
tration  and  protection  of  trademarks. 

Mail  transportation:  H.R.  6695,  to  amend  U.S.  Cc 
with  respect  to  the  transportation  of  mail  by  highway 
post  office  service. 

Puerto  Rico — poultry  inspection:  H.R.  66,  to 
amend  the  Poultry  Products  Inspection  Act/to  extend 
the  application  thereof  to  the  Commonwealth  of  Puerto 
Rico. 

Wheat:  H.R.  8842,  to  amend  Agricultural  Enabling 
Amendment  Act  of  1961  to  correctXn  inequity  in  the 
1962  wheat  program. 

Oregon  land  exchange:  H.R./$924,  amending  exist¬ 
ing  law  relating  to  an  exchange  of  lands  between  the 
Navy  and  the  State  of  Or 

Eligible  bills  not  considered: 

Passed  over  without /prejudice:  S.  1927,  H.R.  2049, 
4934>  5628>  6759,  835^/nd  8914. 

Objected  to  and  stricken  from  calendar:  H.  Con.  Res. 
208. 

Objected  to: H.R.  947. 

D.C.  Clergymen:  H.R.  5486,  to  prohibit  the  examina¬ 
tion  in  EEC.  courts  of  any  minister  of  religion  in  con¬ 
nection  /With  any  communication  made  to  him  in  his 
professional  capacity,  without  the  consent  of  the  party 
to  sgch  communication,  was  cleared  for  the  President 
by/House  concurrence  in  Senate  amendments  thereto. 

Page  18830 


Pages  18818-18830 
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D.C.  Taxes:  Disagreed  to  Senate  amendments  to  H.I 
258,  increasing  the  D.C.  sales  tax  from  2  cents  to  3 
and  to  transfer  certain  parking  fees  and  other  me 
to  the  highway  fund,  requested  a  conference  wjm  the 
Senate,  and  appointed  as  conferees  Representatives 
McMillan,  Burke  of  Kentucky,  and  Broyl 

Suspension  Passages:  The  following  bill/  were  called 
up,  considered,  and  passed  under  susffension  of  the 
rules : 

Education — federally  impacted  a/f-eas  and  NDEA: 
S.  2393,  to  extend  for  2  years  the  law  relating  to  assist¬ 
ance  for  schools  in  federally  i  impacted  areas,  and  for  2 

)efense  Education  Act 


years  provisions  of  National 
(passed  and  cleared  for  President  by  a  record  vote  of 
342 yeas  to  18  nays).  /  Pages  i883i-i8834 

Postal  pay:  S.  1459,  to  adjust  longevity  step  increases 
for  postal  employees/(passed  and  cleared  for  President 
by  a  record  vote  or  361  yeas  to  4  nays). 

Pages  18834-18843 

Foreign  ageAts  registration:  H.R.  5751,  to  amend  the 
Subversive  Activities  Control  Act  of  1950  so  as  to  require 
the  registration  of  certain  additional  persons  disseminat¬ 
ing  political  propaganda  within  the  United  States  as 
of  a  foreign  principal  (amended  and  passed  by 
a  record  vote  of  369  yeas  to  2  nays).  pageS  1 8843-1 8850 

'Sports  telecasts:  H.R.  9096,  to  amend  the  antitrust  laws 
authorize  league  of  professional  football,  baseball, 
asketball,  and  hockey  teams  to  enter  into  certain  tele¬ 
vision  contracts  (amended  and  passed  by  a  voice  vote). 

Pages  18851-18855 

Ciihl  service — supergrades:  H.R.  7377,  to  increase  the 
limitation  on  the  number  of  positions  which  may  be 
placed  in\the  top  grades  of  the  Classification  Act  of 
1949,  as  amended,  and  on  the  number  of  research  and 
development\positions  of  scientists  and  engineers  for 
which  special  rates  of  pay  are  authorized  and  to  fix  the 
compensation  oh.  hearing  examiners  (amended  and 
passed  by  a  recorcNyote  of  305  yeas  to  53  nays). 
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GPO  annex:  H.R.  W19,  providing  for  the  construc¬ 
tion  of  a  fireproof  anneXbuilding  for  use  of  the  Gov¬ 
ernment  Printing  Office  (passed  by  a  voice  vote). 
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Supplemental  air  carriers:  PER.  7318,  to  amend  the 
Federal  Aviation  Act  of  1958,  aXamended,  to  provide 
for  a  class  of  supplemental  air  cariers  (passed  by  a 
voice  vote).  This  passage  was  subsequently  vacated 
and  S.  1969,  a  similar  bill,  was  passed  indieu  after  being 
amended  to  contain  the  House-passed  language. 
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Suspensions:  The  consideration  of  H.R.  50X8,  S.  302, 
and  H.R.  4172,  under  suspension  of  tht  rules,  wsu>  made 
in  order  on  Wednesday  (these  bills  were  scheduWl  for 
today  but  were  not  reached) .  poge  \?oi 
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few  CONGRESS 
1st  Session 


H.  R.  4333 


IN  THE  SENATE  OE  THE  UNITED  STATES 

September  19  (legislative  day,  September  16) ,  1961 
Read  twice  and  referred  to  the  Committee  on  the  Judiciary 


AN  ACT 

To  amend  the  Act  entitled  “An  Act  to  provide  for  the  regis¬ 
tration  and  protection  of  trademarks  used  in  commerce,  to 
carry  out  the  provisions  of  certain  international  conventions, 
and  for  other  purposes”,  approved  July  5,  1946,  as  amended. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  paragraph  (1)  of  subsection  (a)  of  section  1  of  the 

4  Act  entitled  “An  Act  to  provide  for  the  registration  and 

5  protection  of  trademarks  used  in  commerce,  to  carry  out  the 

6  provisions  of  certain  international  conventions,  and  for  other 

I  purposes”,  approved  July  5,  1946  (60  Stat.  427),  as 

8  amended,  is  amended  by  striking  the  words  “as  might  be 

9  calculated  to  deceive”  and  inserting  hi  lieu  thereof  “as  to 


I 


1  be  likely,  when  applied  to  the  goods  of  such  other  person,  to 

2  cause,  confusion,  or  to  cause  mistake,  or  to  deceive”;  and 

3  by  striking  the  words  “or  services”  from  the  proviso  thereof. 

4  Sec.  2.  Subsection  (d)  of  section  2  is  amended  by 

5  striking  the  language  beginning  with  the  word  “confusion”, 
b  first  appearance,  and  ending  with  the  word  “herewith”  at 

7  the  end  of  said  subsection  and  inserting  in  lieu  thereof  the 

8  following:  “confusion,  or  to  cause  mistake,  or  to  deceive: 

9  Provided,  That  when  the  Commissioner  determines  that 

10  confusion,  mistake,  or  deception  is  not  likely  to  result  from 

11  the  continued  use  by  more  than  one  person  of  the  same 

12  or  similar  marks  under  conditions  and  limitations  as  to  the 

12  mode  or  place  of  use  of  the  marks  or  the  goods  in  connec- 

' 

14  tion  with  which  such  marks  are  used,  concurrent  registrations 

15  may  be  issued  to  such  persons  when  they  have  become 

lb  entitled  to  use  such  marks  as  a  result  of  their  concurrent 

1^  lawful  use  in  commerce  prior  to  (i)  the  earliest  of  the 

18  filing  dates  of  the  applications  pending  or  of  any  registra¬ 

nt  tion  issued  under  this  Act  ;  or  (ii)  July  5,  1947,  in  the  case 

20  of  registrations  previously  issued  under  the  Act  of  March  3, 

21  1881,  or  February  20,  1905,  and  continuing  in  full  force  and 

22  effect  on  that  date;  or  (iii)  July  5,  1947,  in  the  case  of 

23  applications  filed  under  the  Act  of  February  20,  1905,  and 

24  registered  after  July  5,  1947.  Concurrent  registrations  may 
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also  be  issued  by  the  Commissioner  when  a  court  of  compe¬ 
tent  jurisdiction  has  finally  determined  that  more  than  one 
person  is  entitled  to  use  the  same  or  similar  marks  in  com¬ 
merce.  In  issuing  concurrent  registrations,  the  Commissioner 
shall  prescribe  conditions  and  limitations  as  to  the  mode  or 
place  of  use  of  the  mark  or  the  goods  in  connection  with 
which  such  mark  is  registered  to  the  respective  persons.” 

Sec.  3.  Section  6  is  amended  by  striking  the  entire  sec¬ 
tion  and  inserting  in  lieu  thereof  the  following: 

“Sec.  6.  (a)  The  Commissioner  may  require  the  appli¬ 
cant  to  disclaim  an  unregistrable  component  of  a  mark  other¬ 
wise  registrable.  An  applicant  may  voluntarily  disclaim  a 
component  of  a  mark  sought  to  be  registered. 

“(b)  No  disclaimer,  including  those  made  under 
paragraph  (d)  of  section  7  of  this  Act,  shall  prejudice  or 
affect  the  applicant’s  or  registrant’s  rights  then  existing  or 
thereafter  arising  in  the  disclaimed  matter,  or  his  right  of 
registration  on  another  application  if  the  disclaimed 
matter  be  or  shall  have  become  distinctive  of  his  goods  or 
services.” 

Sec.  4.  The  first  sentence  of  subsection  (a)  of  section 
7  is  amended  by  striking  therefrom  the  word  “either”;  by 
striking  the  words  “name  printed”  and  inserting  in  lieu 
thereof  the  words  “signature  placed”;  by  striking  the  words 
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“and  attested  by  an  assistant  commissioner  or  by  one  of  the 
law  examiners  duly  designated  by  the  Commissioner,”  and 
by  striking  tbe  words  “and  a  record  thereof,  together  with 
printed  copies  of  tbe  drawing  and  statement  of  the  appli¬ 
cant,  shall  be  kept  in  books  for  that  purpose”  and  inserting 
in  lieu  thereof  the  words  “,  and  a  record  thereof  shall  be 
kept  in  the  Patent  Office.”  The  second  sentence  of  subsec¬ 
tion  (a)  of  section  7  is  amended  by  striking  therefrom  the 
word  “certificate”  and  inserting  the  word  “registration”  in 
lieu  thereof;  by  striking  therefrom  the  words  “the  drawing 
of” ;  and  by  striking  the  words  “the  grant  of”. 

Subsection  (d)  of  section  7  is  amended  by  striking  the 
entire  subsection  and  inserting  in  lieu  thereof  the  following: 
“Upon  application  of  the  registrant  the  Commissioner  may 
permit  any  registration  to  be  surrendered  for  cancelation, 
and  upon  cancelation  appropriate  entry  shall  be  made  in 
the  records  of  the  Patent  Office.  Upon  application  of  the 
registrant  and  payment  of  the  prescribed  fee,  the  Com¬ 
missioner  for  good  cause  may  permit  any  registration  to 
be  amended  or  to  be  disclaimed  in  part:  Provided,  That 
the  amendment  or  disclaimer  does  not  alter  materially  the 
character  of  the  mark.  Appropriate  entry  shall  be  made 
in  the  records  of  the  Patent  Office  and  upon  the  certificate 
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of  registration  or,  if  said  certificate  is  lost  or  destroyed, 
upon  a  certified  copy  thereof.” 

Subsection  (e)  of  section  7  is  amended  by  striking  the 
words  “certificates  of”;  by  adding  an  “s”  to  the  word  “regis¬ 
tration”;  and  striking  the  words  “a  chief  of  division”  and 
inserting  in  lieu  thereof  “an  employee  of  the  Office”. 

Subsection  (f)  of  section  7  is  amended  by  striking  from 
the  first  sentence  the  words  “,  signed  by  the  Commissioner 
and  sealed  with  the  seal  of  the  Patent  Office”;  by  striking 
the  word  “certificate”,  second  occurrence;  and  by  striking 
the  word  “certificate”,  third  occurrence,  and  inserting  the 
word  “registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking  the  entire 
section  and  inserting  in  lieu  thereof  the  following: 

“Sec.  9.  (a)  Each  registration  may  be  renewed  for 
periods  of  twenty  years  from  the  end  of  the  expiring  period 
upon  payment  of  the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  application  therefor,  setting  forth  those  goods  or  services 
recited  in  the  registration  on  or  in  connection  with  which 
the  mark  is  still  in  use  in  commerce  and  having  attached 
thereto  a  specimen  or  facsimile  showing  current  use  of 
the  mark,  or  showing  that  any  nonuse  is  due  to  special  cir¬ 
cumstances  which  excuse  such  nonuse  and  it  is  not  due  to  any 
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intention  to  abandon  the  mark.  Such  application  may  be 
made  at  any  time  within  six  months  before  the  expiration  of 
the  period  for  which  the  registration  was  issued  or  renewed, 
or  it  may  be  made  within  three  months  after  such  expiration 
on  payment  of  the  additional  fee  herein  prescribed. 

“  (b)  If  the  Commissioner  refuses  to  renew  the  regis¬ 
tration,  he  shall  notify  the  registrant  of  his  refusal  and  the 
reasons  therefor. 

“  (c)  An  applicant  for  renewal  not  domiciled  in  the 
United  States  shall  be  subject  to  and  comply  with  the  pro¬ 
visions  of  section  1  (d)  hereof.” 

Sec.  6.  Section  10  is  amended  by  changing  the  colon 
following  the  word  “conducted”  to  a  period  and  striking  the 
words  “Provided,  That  any  assigned  registration  may  be 
canceled  at  any  time  if  the  registered  mark  is  being  used  by, 
or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which 
the  mark  is  used” ;  and  striking  the  sentence  “The  Commis¬ 
sioner  shall  keep  a  separate  record  of  such  assignments  sub¬ 
mitted  to  him  for  recording.”  and  inserting  in  lieu  thereof 
“A  separate  record  of  assignments  submitted  for  recording 
hereunder  shall  be  maintained  in  the  Patent  Office.” 

Sec.  7.  Subsection  (a)  of  section  12  is  amended  by 
changing  the  period  at  the  end  thereof  to  a  colon  and  insert¬ 
ing  after  the  colon  the  following :  “Provided,  That  in  the  case 
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of  an  applicant  claiming  concurrent  use,  or  in  the  case  of  an 
application  to  be  placed  in  an  interference  as  provided  for  in 
section  16  of  this  Act,  the  mark,  if  otherwise  registrable, 
may  be  published  subject  to  the  determination  of  the  rights 
of  the  parties  to  such  proceedings.” 

Subsection  (c)  of  section  12  is  amended  by  striking 
therefrom  the  first  word  of  the  last  sentence  and  inserting*  in 
lieu  thereof  the  words  “Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking  the  words 
“notice  of”  each  occurrence,  and  by  adding  at  the  end  thereof 
the  following  sentence:  “An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed  by  the  Com¬ 
missioner.” 

Sec.  9.  Section  14  is  amended  by  striking  said  section 
in  its  entirety  and  inserting  in  lieu  thereof  the  following: 

“Sec.  14.  A  verified  petition  to  cancel  a  registration  of 
a  mark,  stating  the  grounds  relied  upon,  may,  upon  payment 
of  the  prescribed  fee,  he  filed  by  any  person  who  believes 
that  he  is  or  will  he  damaged  by  the  registration  of  a  mark 
on  the  principal  register  established  by  this  Act,  or  imder  the 
Act  of  March  3,  1881,  or  the  Act  of  February  20,  1905 — 
“(a)  within  five  years  from  the  date  of  the  regis¬ 
tration  of  the  mark  under  this  Act ;  or 

“(b)  within  five  years  from  the  date  of  publica¬ 
tion  under  section  12  (c)  hereof  of  a  mark  registered 
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under  the  Act  of  March  3,  1881,  or  the  Act  of  February 
20,  1905;  or 

“(c)  at  any  time  if  the  registered  mark  becomes 
the  common  descriptive  name  of  an  article  or  substance, 
or  has  been  abandoned,  or  its  registration  was  obtained 
fraudulently  or  contrary  to  the  provisions  of  section  4 
or  of  subsections  (a),  (b),  or  (c)  of  section  2  of  this 
Act  for  a  registration  hereunder,  or  contrary  to  similar 
prohibitory  provisions  of  said  prior  Acts  for  a  registra¬ 
tion  thereunder,  or  if  the  registered  mark  is  being  used 
by,  or  with  the  permission  of,  the  registrant  so  as  to 
misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used ;  or 

“(d)  at  any  time  if  the  mark  is  registered  under 
the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
1905,  and  has  not  been  published  under  the  provisions 
of  subsection  (c)  of  section  12  of  this  Act;  or 

“(e)  at  any  time  in  the  case  of  a  certification  mark 
on  the  ground  that  the  registrant  ( 1 )  does  not  control, 
or  is  not  able  legitimately  to  exercise  control  over,  the 
use  of  such  mark,  or  (2)  engages  in  the  production  or 
marketing  of  any  goods  or  services  to  which  the  certi¬ 
fication  mark  is  applied,  or  (3)  permits  the  use  of  the 
certification  mark  for  purposes  other  than  to  certify,  or 
(4)  discriminately  refuses  to  certify  or  to  continue  to 
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certify  the  goods  or  services  of  any  person  who  main¬ 
tains  the  standards  or  conditions  which  such  mark 
certifies : 

“ Provided ,  That  the  Federal  Trade  Commission  may  apply 
to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
of  this  section  any  mark  registered  on  the  principal  register 
established  by  this  Act,  and  the  prescribed  fee  shall  not  be 
required.” 

Sec.  10.  Section  15  is  amended  by  striking  “(c)  and 
(d)  ”  in  the  first  paragraph  and  inserting  in  lieu  thereof  the 
following:  “(c)  and  (e)”. 

Section  15  is  amended  by  striking  “or  trade  name”  from 
paragraph  numbered  (4) . 

Sec.  11.  Section  16  is  amended  by  striking  therefrom 
the  word  “purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking  the  entire 
section,  and  inserting  in  lieu  thereof  the  following: 

“Sec.  21.  (a)  (1)  An  applicant  for  registration  of  a 
mark,  party  to  an  interference  proceeding,  party  to  an  op¬ 
position  proceeding,  party  to  an  application  to  register  as  a 
lawful  concurrent  user,  party  to  a  cancellation  proceeding, 
a  registrant  who  has  filed  an  affidavit  as  provided  in  section 
8,  or  an  applicant  for  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Ap- 
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peal  Board,  may  appeal  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals  thereby  waiving  his  right  to 
proceed  under  section  21(b)  hereof:  Provided,  That  such 
appeal  shall  be  dismissed  if  any  adverse  party  to  the  pro¬ 
ceeding,  other  than  the  Commissioner,  shall,  within  twenty 
days  after  the  appellant  has  filed  notice  of  appeal  according 
to  section  21(a)  (2)  hereof,  files  notice  with  the  Commis¬ 
sioner  that  he  elects  to  have  all  further  proceedings  con¬ 
ducted  as  provided  in  section  21  (b)  hereof.  Thereupon 
the  appellant  shall  have  thirty  days  thereafter  within  which 
to  file  a  civil  action  under  said  section  21(b),  in  default  of 
which  the  decision  appealed  from  shall  govern  the  further 
proceedings  in  the  case. 

“(2)  When  an  appeal  is  taken  to  the  United  States 
Court  of  Customs  and  Patent  Appeals,  the  appellant  shall 
give  notice  thereof  to  the  Commissioner,  and  shall  file  in 
the  Patent  Office  his  reasons  of  appeal,  specifically  set  forth 
in  writing,  within  such  time  after  the  date  of  the  decision 
appealed  from,  not  less  than  sixty  days,  as  the  Commissioner 
appoints. 

“(3)  The  court  shall,  before  hearing  such  appeal,  give 
notice  of  the  time  and  place  of  the  hearing  to  the  Commis¬ 
sioner  and  the  parties  thereto.  The  Commissioner  shall 
transmit  to  the  court  certified  copies  of  all  the  necessary 
original  papers  and  evidence  in  the  case  specified  by  the 
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appellant  and  any  additional  papers  and  evidence  specified 
by  the  appellee,  and  in  an  ex  parte  case  the  Commissioner 
shall  furnish  the  court  with  the  grounds  of  the  decision  of 
the  Patent  Office,  in  writing,  touching  all  the  points  involved 
by  the  reasons  of  appeal. 

(4)  The  court  shall  hear  and  determine  such  appeal 
on  the  evidence  produced  before  the  Patent  Office,  and  the 
decision  shall  be  confined  to  the  points  set  forth  in  the 
reasons  of  appeal.  Upon  its  determination,  the  court  shall 
return  to  the  Commissioner  a  certificate  of  its  proceedings 
and  decision,  which  shall  be  entered  of  record  in  the  Patent 
Office  and  govern  the  further  proceedings  in  the  case. 

“(b)  (1)  Whenever  a  person  authorized  by  section  21 
(a)  hereof  to  appeal  to  the  United  States  Court  of  Customs 
and  Patent  Appeals  is  dissatisfied  with  the  decision  of  the 
Commissioner  or  Trademark  Trial  and  Appeal  Board,  said 
person  may,  unless  appeal  has  been  taken  to  said  Court  of 
Customs  and  Patent  Appeals,  have  remedy  by  a  civil  action 
if  commenced  within  such  time  after  such  decision,  not  less 
than  sixty  days,  as  the  Commissioner  appoints  or  as  provided 
in  section  21  (a) .  The  court  may  adjudge  that  an  applicant 
is  entitled  to  a  registration  upon  the  application  involved, 
that  a  registration  involved  should  be  canceled,  or  such  other 
matter  as  the  issues  in  the  proceeding  require,  as  the  facts  in 
the  case  may  appear.  Such  adjudication  shall  authorize  the 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 


12 


Commissioner  to  take  any  necessary  action,  upon  compliance 
with  the  requirements  of  law. 

“  (2)  The  Commissioner  shall  not  be  made  a  party  to  an 
inter  partes  proceeding  under  this  subsection,  but  he  shall 
be  notified  of  the  filing  of  the  complaint  by  the  clerk  of 
the  court  in  which  it  is  filed  and  shall  have  the  right  to 
intervene  in  the  action. 

“(3)  In  all  cases  where  there  is  no  adverse  party,  a 
copy  of  the  complaint  shall  he  served  on  the  Commissioner; 
and  all  the  expenses  of  the  proceedings  shall  be  paid  by 
the  party  bringing  them,  whether  the  final  decision  is  in 
his  favor  or  not.  In  suits  brought  hereunder,  the  record  in 
the  Patent  Office  shall  be  admitted  on  motion  of  any  party, 
upon  such  terms  and  conditions  as  to  costs,  expenses,  and 
the  further  cross-examination  of  the  witnesses  as  the  court 
imposes,  without  prejudice  to  the  right  of  any  party  to  take 
further  testimony.  The  testimony  and  exhibits  of  the  record 
in  the  Patent  Office,  when  admitted,  shall  have  the  same 
effect  as  if  originally  taken  and  produced  in  the  suit. 

“  (4)  Where  there  is  an  adverse  party,  such  suit  may 
be  instituted  against  the  party  in  interest  as  shown  by  the 
records  of  the  Patent  Office  at  the  time  of  the  decision  com¬ 
plained  of,  but  any  party  in  interest  may  become  a  party 
to  the  action.  If  there  he  adverse  parties  residing  in  a 
plurality  of  districts  not  embraced  within  the  same  State. 
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or  an  adverse  party  residing  in  a  foreign  county,  the  United 
States  District  Court  for  the  District  of  Columbia  shall  have 
jurisdiction  and  may  issue  summons  against  the  adverse 
parties  directed  to  the  marshal  of  any  district  in  which  any 
adverse  party  resides.  Summons  against  adverse  parties 
residing  in  foreign  countries  may  be  served  by  publication 
or  otherwise  as  the  court  directs.” 

Sec.  13.  Section  23  is  amended  by  striking  from  the 
last  paragraph  thereof  the  words  “has  begun  the  lawful  use 
of  his  mark  in  foreign  commerce  and  that  he”. 

Sec.  14.  Section  24  is  amended  by  inserting  in  the 
second  sentence  thereof,  following  the  word  “time”,  the 
following:  “,  upon  payment  of  the  prescribed  fee  and  the 
filing  of  a  verified  petition  stating  the  ground  therefor,” ;  and 
by  inserting  in  the  third  sentence  following  the  word  “Board” 
the  word  “which”. 

Sec.  15.  Section  29  is  amended  by  deleting  the  follow¬ 
ing:  “under  the  Act  of  March  3,  1881,  or  the  Act  of  Feb¬ 
ruary  20,  1905,  or  on  the  principal  register  established  by 
this  Act,  shall”  and  inserting  in  lieu  thereof  the  following: 
“in  the  Patent  Office,  may”;  and  by  deleting  “so  to  mark 
goods  bearing  the  registered  mark,  or  by  a  registrant  under 
the  Act  of  March  19,  1920,  or  by  the  registrant  of  a  mark 
on  the  supplemental  register  provided  by  this  Act”  and  in¬ 
serting  in  lieu  thereof  “to  give  such  notice  of  registration,”. 
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Sec.  16.  Section  30  is  amended  by  striking  the  word 
“shall”  in  the  first  sentence  and  inserting  in  lieu  thereof  the 
word  “may”;  and  by  striking  therefrom  all  of  said  section 
except  the  first  sentence  thereof  and  inserting  in  lieu  thereof 
the  following:  “The  applicant  may  file  an  application  to 
register  a  mark  for  any  or  all  of  the  goods  and  services  upon 
or  in  connection  with  which  he  is  actually  using  the  mark: 
Provided,  That  when  such  goods  or  services  fall  within  a 
plurality  of  classes,  a  fee  equaling  the  sum  of  the  fees  for 
filing  an  application  in  each  class  shall  be  paid,  and  the  Com¬ 
missioner  may  issue  a  single  certificate  of  registration  for 
such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is  amended  by 
striking  the  entire  subsection  and  inserting  in  lieu  thereof 
the  following: 

“Any  person  who  shall,  without  the  consent  of  the 
registrant — 

“  (a)  use  in  commerce  any  reproduction,  counter¬ 
feit,  copy,  or  colorable  imitation  of  a  registered  mark  in 
connection  with  the  sale,  offering  for  sale,  distribution,  or 
advertising  of  any  goods  or  services  on  or  in  connection 
with  which  such  use  is  likely  to  cause  confusion,  or  to 


cause  mistake,  or  to  deceive ;  or 

“  (b)  reproduce,  counterfeit,  copy,  or  colorably  imi- 
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tate  a  registered  mark  and  apply  suck  reproduction, 
counterfeit,  copy,  or  colorable  imitation  to  labels,  signs, 
prints,  packages,  wrappers,  receptacles  or  advertise¬ 
ments  intended  to  be  used  in  commerce  upon  or  in  con¬ 
nection  with  the  sale,  offering  for  sale,  distribution,  or 
advertising  of  goods  or  services  on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion,  or  to  cause 
mistake,  or  to  deceive. 

shall  be  liable  in  a  civil  action  by  the  registrant  for  the 
remedies  hereinafter  provided.  Under  subsection  (b)  hereof, 
the  registrant  shall  not  be  entitled  to  recover  profits  or  dam¬ 
ages  unless  the  acts  have  been  committed  with  knowledge 
that  such  imitation  is  intended  to  be  used  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section  32  is 
amended  by  striking  the  word  “published”  and  inserting  in 
lieu  thereof  the  word  “publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is  amended  by 
striking  therefrom  the  words  “certificate  of”  in  the  first 
line,  and  changing  “certificate”,  second  appearance,  to  regis¬ 
tration”. 

Subsection  (b)  of  section  33  is  amended  by  striking 
the  word  “certificate”,  first  appearance,  and  inserting  the 
word  “registration”  in  lieu  thereof  and  by  striking  therefrom 
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the  word  “certificate”,  second  appearance,  and  inserting  in 
lieu  thereof  “affidavit  filed  under  the  provisions  of  said  sec¬ 
tion  15”. 

Paragraph  (3)  of  subsection  (b)  of  section  33  is 

amended  by  striking  therefrom  the  words  “has  been  assigned 
and”;  and  by  striking  therefrom  the  word  “assignee”  and 
inserting  in  lieu  thereof  the  words  “registrant  or  a  person 
in  privity  with  the  registrant”. 

Paragraph  (5)  of  subsection  (b)  of  section  33  is 

amended  by  striking  therefrom  the  word  “the”  following 
the  words  “date  prior  to”  and  inserting  in  lieu  thereof  the 
words  “registration  of  the  mark  under  this  Act  or”;  by 
striking  therefrom  “  (a)  or”  following  the  word  “subsec¬ 
tion”;  and  by  changing  the  period  to  “;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section  33  is 

amended  by  inserting  the  words  “registration  under  this 
Act  or”  after  the  word  “the”,  second  appearance;  by 
striking  therefrom  “  (a)  or”  following  the  word  “subsec¬ 
tion”,  first  appearance;  by  striking  from  the  proviso  the 
words  “only  where  the  said  mark  has  been  published  pur¬ 
suant  to  subsection  (c)  of  section  12  and  shall  apply”; 
by  striking  the  words  “the  date  of”  following  the  words 
“prior  to”  in  said  proviso  and  inserting  in  lieu  thereof  “such 
registration  or  such” ;  by  striking  therefrom  the  words  “under 
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subsection  (a)  or  (c)  of  section  12  of  this  Act”;  and  by 
changing  the  period  to  “;  or”. 

Sec.  19.  Section  35  is  amended  by  striking  “31(1) 
(b)  ”  and  inserting  in  lieu  thereof  “32”. 

Sec.  20.  Subsection  (b)  of  section  44  is  amended  by 
striking  said  subsection  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

“(b)  Any  person  whose  country  of  origin  is  a  party 
to  any  convention  or  treaty  relating  to  trademarks,  trade  or 
commercial  names,  or  the  repression  of  unfair  competition, 
to  which  the  United  States  is  also  a  party,  or  extends  re¬ 
ciprocal  rights  to  nationals  of  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  of  this  section  under  the  conditions 
expressed  herein  to  the  extent  necessary  to  give  effect  to  any 
provision  of  such  convention,  treaty  or  reciprocal  law,  in  ad¬ 
dition  to  the  rights  to  which  any  owner  of  a  mark  is  other¬ 
wise  entitled  by  this  Act.” 

Subsection  (e)  of  section  44  is  amended  by  inserting 
after  the  word  “a”  in  the  second  sentence  the  words  “certifi¬ 
cation  or  a”;  and  by  striking  from  said  second  sentence  the 
words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows:  The  sixth 
paragraph  of  said  section,  relating  to  the  definition  of  “ap- 
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plicant,  registrant”,  is  amended  by  changing  “and”,  second 
appearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relating  to  the 
meaning  of  the  terms  “trade  name”  and  “commercial  name”, 
is  amended  by  inserting  a  comma  between  the  words  “com¬ 
mercial”  and  “agricultural”. 

The  eleventh  paragraph  of  said  section,  being  the  defini¬ 
tion  of  “service  mark”,  is  amended  by  striking  the  definition 
in  its  entirety  and  inserting  in  lieu  thereof : 

“The  term  ‘service  mark’  means  a  mark  used  in  the  sale 
or  advertising  of  services  to  identify  the  services  of  one 
person  and  distinguish  them  from  the  services  of  others. 
Titles,  character  names  and  other  distinctive  features  of 
radio  or  television  programs  may  be  registered  as  service 
marks  notwithstanding  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.” 

The  fifteenth  paragraph  of  said  section,  relating  to  use 
in  commerce,  is  amended  by  changing  the  period  at  the  end 
of  said  paragraph  to  a  comma  and  adding  the  words  “or 
the  services  are  rendered  in  more  than  one  State  or  in  this 
and  a  foreign  country  and  the  person  rendering  the  services 
is  engaged  in  commerce  in  connection  therewith.” 

The  seventeenth  paragraph  of  said  section,  relating  to 
the  meaning  of  the  term  “colorable  imitation”,  is  amended 


19 


1  by  changing  “terms”  to  “term”  and  deleting  the  word  “pur- 

2  chasers”  at  the  end  thereof. 

3  The  final  paragraph  of  said  section  is  amended  by  strik- 

4  ing  therefrom  the  word  “commence”  and  inserting  in  lieu 

5  thereof  the  word  “commerce”. 

Passed  the  House  of  Representatives  September  18, 1961. 

Attest:  RALPH  R.  ROBERTS, 

Clerk . 
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SENATE 


/  /  &  ^ 


FOREIGN  TRADE.  Began  debate  on  H.  R.  11970, the  proposed  Trade  Expansion  Act/of 
1962  (pp.  18445,  18447,  18452-7,  18467-8,  18474-7).  Agreed  to  the  committee 
|«nendments  en  bloc  and  the  bill,  as  amended,  will  be  treated  as  originaj/text 
*r  purposes  of  further  amendment  (pp.  18455-7) . 

17.  MINERALS.  Passed  as  reported  S.  J.  Res. 136,  to  authorize  a  study  to/determine 

the  si^ceptibility  of  minerals  to  electrometallurgical  processes./ pp.  18459- 

Passed\without  amendment  H.  R.  9280,  to  give  the  Secretary  of  Interior 
limited  authority  to  sell  certain  materials  from  publicly  own/a  lands  by 
negotiated  s)ale,  rather  than  by  competitive  bidding  as  required  by  present 
law  (this  authority  does  not  apply  to  national  forest  landdj.  This  bill  will 
now  be  sent  to  the  President,  pp.  18460-1 

Passed  without\amendment  H,  R.  10540,  to  exclude  deposits  of  petrified  wood 
from  appropriationNunder  U.  S.  mining  laws.  This  bil/  will  now  be  sent  to 
the  President,  p.  l$461 

18.  PUBLIC  LANDS.  Passed  asv reported  S.  3160,  to  extend  to  Alaska  the  provisions 

governing  the  dispositiortxof  public  lands  under/the  townsite  laws  so  as  to 
>  permit  tracts  of  land  in  Alaska  to  be  sold  subject  to  a  reservation  of  the 
U.  S.  of  coal,  oil,  and  gas.  p.  18458 

19.  TRADEMARKS.  The  Judiciary  Committee  voted  to  report  (but  did  not  actually 

report)  H.  R.  4333,  to  amend  the  Trademark  Act  so  as  to  clarify  certain 
ambiguities  relating  to  the  registration  and  protection  of  trademarks.  p.D850 

20.  TRANSPORTATION.  Sen.  Carlson  inserhdd\an  Arkansas  City,  Kans.,  Chamber  of 

Commerce  resolution  objecting  to  certain  provisions  of  the  administration's 
proposed  transportation  legislation,  including  provision  to  exempt  rail 
carriers  from  minimum  rate  reg/lation  for  \ransportaion  of  bulk  farm  commodi¬ 
ties.  p.  18475 

21.  FOREIGN  AGRICULTURE.  Sen.  25irksen  inserted  a  newspaper  article  discussing  the 

situation  in  Cuba,  including  food  supplies  and  collectivization  of  agriculture, 
pp.  18472-3 


ITEMS  IN  APPENDIX 


22.  TEXTILES.  Extension  of  remarks  of  Rep.  Whitener  insertifte  an  editorial  critici¬ 

zing  the  decisym  of  the  Tariff  Commission  not  to  effect  \he  cotton  import 
equalization  fiee.  pp.  A6871-2. 

Extensioi/of  remarks  of  Rep.  Hemphill  inserting  a  resolution  urging  the 
President  yfo  take  immediate  action  to  protect  domestic  cotton'yroducts. 
p.  A6875 

23.  FARM  PROGRAM.  Extension  of  remarks  of  Rep.  Weaver  inserting  a  spee&h  by  an 

insecticide  manufacturer  defending  the  continuing  and  increased  efficiency  of 
American  agriculture,  p.  A6874 

BILLS  INTRODUCED 


REORGANIZATION;  EXPENDITURES.  S.  3725  by  Sen.  Bennett,  to  establish  a  Commiss¬ 
ion  on  Governmental  Operations  and  Programs;  to  Government  Operations  Commits 
Remarks  of  author,  pp.  18446-7 


25.  00TTON.  H.  R.  13155,  by  Rep.  Taylor,  to  provide  for  import  fees  on  cotton 
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products  during  periods  the  United  States  is  subsidizing  the  export  of  cotton 
to  Ways  and  Means  Committee.  / 


COMMITTEE  HEARINGS  SEPT.  18 


H.  Agriculture  Subcommittee  on  Conservation  and  Credit  (exec 
tion) . 

Federal  pay  bill,  S.  Civil  Service  (exec). 

Problems  of  Federal-State  relations,  S.  Gov't  Operations. 
Northeastern  WateV  Resources  Compact,  S.  Judiciary. 

Foreign  aid  appropriations,  H.  Appropriations  (exec). 
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$50  million  for  a  new  program  of  direct  loans  to  private  nonprofit  corpora¬ 
tions  and  consumer  cooperatives  to  build  moderate-cost  rental  housing  for 
elderly,  a  new  Farmers  Home  Administration  insurance  program  to  provide  rent¬ 
al  housing  for  the  elderly  in  rural  areas,  and  an  increase  in  the  rural  grant 
ceiling  from  $500  to  $1,000  for  home  improvements  by  owner-occupants  whose 
^ncomes  are  so  low  they  cannot  qualify  for  loans  from  any  source. 

Sen.  Williams,  N.  J.,  and  Humphrey  expressed  their  pleasure  ove 
of \his  bill.  pp.  18737-8 


passage 


3.  FORESTRY 
mending' 
ests." 


Sen.  Stennis  inserted  an  item  by  Sen.  Anderson  reviewing  and  corn- 
new  book,  "Whose  Woods  These  Are;  The  Story  of  the  National  For- 
P\  18739 


4.  BUILDINGS.  The  "Daily  Digest"  states  that  the  Public  Works  Committee  approved 

various  public\buildings  projects,  including  alterations  to  the  South  Build¬ 
ing  of  this  Department,  p.  D858 

5.  WILDLIFE.  S.  2138, Vo  provide  that  a  greater  percentage  of  the  income  from 

lands  administered  dV  the  Fish  and  Wildlife  Service  be  returned  to  the 
counties  in  which  suctk  lands  are  situated,  whicn  had  been  the  Senate's  un¬ 
finished  business,  was  returned  to  the  calenc^aur.  p.  18642 


Budget  plans  for  works  of  im- 
,  West  Fork  of  Pond  River,  Ky. , 


to  Agriculture  and  Forestry 


6.  WATERSHEDS.  Received  from  bhe  Bureau  of  tt 

provement  on  Crooked  Bayou  watershed,  Arl 
Hardin  Creek,  Tenn.  ,  and  Mill\£reek,  Te/m. , 

Committee,  p.  18642 

Received  from  the  Budget  Bureau  njfans  for  works  of  improvement  on  Tobes- 
ofkee  watershed,  Ga.  ( supplement a IV,  Cottonwood  Creek,  Okla. ,  and  Delaware 
Creek,  Okla.;  to  Public  Works  Conjifufc^ee.  p.  18642 

7.  STOCKPILE.  The  Armed  Services  /fommitte^reported  without  amendment  H.  R. 
12416,  to  authorize  the  sale/  without  regard  to  the  6-month  waiting  period 
prescribed,  of  cheetnut  extract  (S.  Rept. Vo.  2061);  and  H.  Con.  Res.  509, 
expressing  approval  of  the  Congress  for  theXdisposition  of  certain  materials 
from  the  national  stockpile  (S.  Rept.  2062).  \p.  18642 

8.  TRADEMARKS.  The  Judiciary  Committee  reported  without  amendment  H.  R.  4333,  to 

amend  the  Trademark  Act  so  as  to  clarify  certain  ambiguities  relating  to  the 

registration  and  protection  of  trademarks.  (S.  Rept.  No.  2107),  p.  18642 

# - - - . 

9.  OILS;  TAXAT:  The  Finance  Committee  reported  with  anWidments  H.  R.  5260,  to 

make  permai  the  existing  suspensions  of  the  tax  on  tne  first  domestic 

processing  oconut  oil,  palm  oil,  palm  kernel  oil,  ana\f3tty  acids,  and 

combinatiqj  mixtures  thereof  (S.  Rept.  No.  2102).  p.  18^43 


10.  ATOMIC 
autho. 


ERGY.  Agreed  to  the  conference  report  on  H.  R.  11974\the  AEC 

bill.  This  bill  will  now  be  sent  to  the  President  pp.  18656-7 

LAWS.  Passed  with  amendment  H.  R.  11266,  to  extend  to  Alaska  the 
fovisions  governing  the  disposition  of  public  lands  under  the  towir^ite 
''laws  so  as  to  permit  tracts  of  land  in  Alaska  to  be  sold  subject  to  a\reser- 
vation  of  the  U.  S.  of  coal,  oil,  and  gas.  Earlier  had  vacated  action 
Sept.  17  in  passage  of  S.  3160.  S.  3160  was  indefinitely  postponed  due 
passage  of  H.  R.  11266.  p.  18667  t 
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HOUSE 
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12.  AGRICULTURAL  APPROPRIATION  BILL,  1963. 


report  on  this  bill,  H.  R.  12648.  pp. 


Began  consideration  of  ?the  confere/ee 
18596-606 


Insisted  on  disagreement  with  the  following  Senate  amendments: 

Jo.  1,  deleting  provision  for  acquisition  of  sites  by  ARS  by  doryAion, 
exchange,  or  purchase  at  a  nominal  cost  not  to  exceed  $100.  p.  18601 

No\2,  providing  $106,126,500  for  ARS  for  research  and  demonstrations  on 
the  production  and  utilization  of  agricultural  products,  home  qdonomics,  and 
related  research  and  services,  p.  18601 

No.  6,  delete  provision  of  $760,000  for  ARS  for  construction  of  facili¬ 
ties  and  acquisition  of  the  necessary  land  therefor  by  purgnase,  donation  or 
exchange.  p.\86G2 

No.  44,  reducing  from  $2,278,455,000  to  $2, 066, 955, Opt)  the  appropriation 
to  partially  reimburse  the  CCC  for  net  realized  losse^ sustained  during 
fiscal  year  1961.  Nk'p.  18606 

No.  47,  to  provide  funds  under  P.  L.  480  for  un^covered  prior  years'  costs 
including  interest  theXeon.  p.  18606 

No.  48,  to  reduce  frdm  $1,080,632,000  to  $700^000,000  for  expenses  for  the 
sale  of  surplus  agricultural  commodities  for  f/freign  currencies  pursuant  to 
title  I  of  P.  L.  480.  p.  18606 

No.  49,  to  reduce  from  $250,000,000  to  S/89,000,000  for  expenses  for 
commodities  disposed  of  for  emergency  famine  relief  to  friendly  peoples  pur¬ 
suant  to  title  II  of  P.  L.  48o\  p.  186Q 

No.  50,  to  increase  from  $40,000,000^ to  $50,000,000  for  expenses  for  long 
term  supply  contracts  pursuant  to  title  IV  of  P.  L.  480.  p.  18606 

No.  51  and  No.  52,  to  provide  $19\650,000  for  unrecovered  prior  years' 
cost1,  including  interest  thereon,  dnd&f  the  International  Wheat  Agreement, 
deleting  $81,218,000  for  expense/  during  fiscal  year  1963  under  the  Act. 

p.  18606 

No.  53  and  No.  54,  to  provide  $92,867,dBk)  for  unrecovered  prior  years' 
costs  related  to  strategic  and  other  materials  acquired  as  a  result  of  barter 
or  exchange  of  agricultural^ commodities  or  products  and  transferred  to  the 
supplemental  stockpile,  ^ftd  deleting  $125,000,u<^0  for  expenses  during  fiscal 
year  1963.  p.  18606 


lA 


and 


Concurred  in  the  following  amendments: 

No.  4,  to  provide  that$i5D,000  shall  be  available  'bo  ARS  for  the  construc¬ 
tion  and  equipping  of  facilities  and  acquisition  of  thevnecessary  land  there¬ 
for  by  purchase  ./donation,  or  exchange:  Provided  further^  That  no  funds  shall 
be  used  to  formulate  or  administer  a  brucellosis  eradication  program  for 
fiscal  year  1964  that  does  not  require  minimum  matching  by  apy  State  of  at 
least  40  pedcentum. 

No.  25 /to  provide  $95,423,000  for  administrative  expenses  Bor  ASCS, 
provided/that  in  addition,  not  to  exceed  $51,379,500  may  be  transferred  to 
and  merged  with  this  appropriation  from  the  Commodity  Credit  Corporation  fund, 
and  additional  amounts  not  to  exceed  $30,000,000  may  be  transferred\cont in- 
gent/  upon  the  enactment  of  H.  R.  12391,  Food  and  Agriculture  Act  of  T962. 

p./ 18606 

No.  38,  to  provide  that  not  to  exceed  $225,000  shall  be  transferred  8v  the 
Secretary  from  other  appropriations  available  to  the  Department  of  Agriculture 
for  the  expenses  of  the  Office  of  Internal  Audit  and  Inspection,  p.  18606 

No.  40,  to  provide  that  $50,000,000  of  the  appropriation  for  operating 
loans  for  FHA  shall  be  placed  in  reserve  to  be  used  only  to  the  extent  re¬ 
quired  during  the  fiscal  year  1963  under  the  then  existing  conditions  for  the 
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REGISTRATION  AND  PROTECTION  OF  TRADEMARKS 


September  18,  1962. — Ordered  to  be  printed 


Mr.  McClellan,  from  the  Committee  on  the  Judiciary,  submitted 

the  following 

REPORT 

[To  accompany  H.R.  4333] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(H.R.  4333)  to  amend  the  act  entitled  “An  Act  to  provide  for  the 
registration  and  protection  of  trademarks  used  in  commerce,  to  carry 
out  the  provisions  of  certain  international  conventions,  and  for  other 
purposes”,  approved  July  5,  1946,  as  amended,  having  considered  the 
same,  reports  favorably  thereon  without  amendment  and  recommends 
that  the  bill  do  pass. 

PURPOSE 

The  purpose  of  this  legislation  is  to  make  a  number  of  miscellaneous 
changes  in  the  Trademark  Act  of  1946  so  as  to  clarify  the  meaning  of 
several  of  its  provisions.  The  provisions  of  the  bill  affect  details  of 
registration,  administrative  and  court  procedure,  internal  organiza¬ 
tion  of  the  Patent  Office  regarding  trademark  matters,  and  refine¬ 
ments  in  language  that  experience  has  shown  to  be  desirable.  It  also 
corrects  typographical  errors  in  the  Trademark  Act  of  1946. 

STATEMENT 

The  facts  and  legislative  history  regarding  this  legislation  are  con¬ 
tained  in  House  Report  1108,  and  are  as  follows : 

VIEWS  OF  GOVERNMENT  AGENCIES  AND  INTERESTED  PRIVATE 

ORGANIZATIONS 

The  Department  of  Justice,  in  its  report  dated  August  14, 
1961,  states  that  the  subject  of  the  legislation  is  not  a  matter 
as  to  which  the  Department  of  Justice  has  primary  responsi- 
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bility,  and  accordingly  makes  no  recommendation  as  to  the 
enactment  of  the  bill. 

The  Department  of  Commerce,  in  a  report  dated  August  15, 
1961,  recommends  enactment  of  the  bill  with  certain  technical 
and  clarifying  amendments. 

The  Department  of  State,  in  a  report  dated  September  2, 
1959,  on  a  predecessor  bill,  perceived  no  objection  to  the  enact¬ 
ment  of  this  legislation,  and  in  fact,  expressed  its  support  for 
section  20  thereof  as  it  concerns  the  applicability  of  the  act 
to  nationals  of  foreign  countries. 

The  Treasury  Department,  in  its  report  of  August  14, 1959, 
on  a  predecessor  bill,  stated  that  it  had  no  recommendations 
to  make  because  the  proposed  legislation  related  to  matters 
primarily  within  the  jurisdiction  of  the  Department  of  Com¬ 
merce. 

The  Federal  Trade  Commission,  in  its  report  on  the  instant 
bill,  dated  August  11,  1961,  suggests  that  the  jurisdiction  of 
the  Commission  be  expanded  to  permit  it  to  file  petitions  for 
cancellation  of  registered  marks  which  become,  prior  or  subse¬ 
quent  to  registration,  the  common  descriptive  name  of  an 
article  or  substance.  This  would  include  registrations  issued 
under  the  Trademark  Acts  of  1881  and  of  1905  as  well  as 
registrations  issued  under  the  Principal  Register  established 
under  the  Trademark  Act  of  1946.  The  committee  does  not 
think  it  appropriate  to  consider  charges  of  this  nature  at  this 
time,  since  the  instant  bill  is  in  large  part  a  housekeeping 
measure,  making  minimal  substantive  changes  in  the  trade¬ 
mark  law.  The  Federal  Trade  Commission’s  suggestions,  on 
the  other  hand,  would  bring  about  a  substantive  change  in 
policy.  In  addition,  the  committee  has  been  advised  that 
there  is  no  present  need  for  this  particular  change. 

The  Federal  Trade  Commission  also  objected  to  the  pro¬ 
posed  change  in  the  definition  of  “service  marks”  appearing 
m  section  45  of  the  Trademark  Act.  The  committee,  how¬ 
ever,  feels  that  the  proposed  change  should  be  adopted,  as  it 
does  nothing  more  than  codify  the  present  practice  of  the 
Patent  Office  in  this  regard. 

The  instant  bill  has  the  approval  and  support  of  the  U.S. 
Trademark  Association,  the  American  Bar  Association,  the 
National  Association  of  Manufacturers,  the  District  of  Co¬ 
lumbia  Bar  Association,  the  Philadelphia  Bar  Association, 
the  New  York  County  Lawyers  Association,  and  the  bar  or 
the  city  of  New  York. 

LEGISLATIVE  HISTORY 

Similar  legislation  passed  the  Senate  in  the  83d  Congress 
and  again  in  the  86th  Congress.  However,  the  House  took  no 
action  on  each  occasion. 

Hearings  were  held  on  predecessor  bills  on  March  25, 1954. 
In  addition,  your  committee  held  hearings  on  the  instant  bill 
on  August  16, 1961. 

It  might  be  well  to  relate  some  of  the  history  of  the  trade¬ 
mark  laws  of  the  United  States  which  led  up  to  the  instant 
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legislation.  On  July  5,  1946,  the  trademark  laws  of  the 
United  States  were  revised  by  Public  Law  489, 79th  Congress 
(ch.  540,  2d  sess.,  60  Stat.  427),  known  as  the  Lanham  Trade¬ 
mark  Act.  It  became  effective  on  July  5, 1947, 1  year  after  its 
enactment,  and  completely  rewrote  the  tradewark  laws  of 
the  United  States  and  made  a  large  number  of  substantial 
.changes.  During  the  period  (about  14  years)  that  this  act 
has  been  in  operation  the  need  of  some  revisions  has  become 
evident. 

In  1948  representatives  of  some  26  legal  and  trade  associa¬ 
tions  concerned  with  trademark  matters  were  formed  into  a 
.committee  to  study  and  recommend  what  changes  in  the 
Trademark  Act  could  be  agreed  upon  as  necessary  or  desir¬ 
able.  As  a  result  thereof,  S.  1957  of  the  82d  Congress,  in¬ 
corporating  proposed  changes  in  the  trademark  laws  as  rec¬ 
ommended  by  this  committee,  was  introduced.  That  bill  was 
•the  subject  of  considerable  study  and  of  further  suggestions 
from  individuals,  associations,  and  Government  departments. 
On  July  31, 1953,  a  bill  representing  many  of  such  suggestions 
was  introduced  in  the  83d  Congress.  This  bill  was  3.  2540. 
As  stated,  that  bill  was  the  subject  of  hearings;  amendments 
were  made,  and  a  bill  as  an  amendment  in  the  nature  of  a  sub¬ 
stitute  was  drafted.  The  hearings  were  held  on  March  25, 
1954,  and  representatives  of  interested  associations  recom¬ 
mended  enactment  of  the  legislation.  The  various  Govern¬ 
ment  departments  interested  in  the  subject  matter  of  the  bill 
submitted  reports  of  their  views.  The  bill  was  then  favor¬ 
ably  reported  on  August  5, 1954,  and  was  passed  by  the  Senate 
on  August  11,  1954,  but  was  not  acted  upon  by  the  House  of 
Representatives  prior  to  adjournment. 

Again,  in  the  84th  Congress,  a  bill  was  introduced  which 
was  in  the  wording  of  S.  2540,  being  S.  215  of  the  84th  Con¬ 
gress,  but  no  action  was  taken  thereon.  In  the  86th  Congress 
a  bill  (S.  2429)  similar  to  the  previous  bills  but  not  covering 
all  of  the  features  contained  in  the  prior  legislation,  passed 
the  Senate.  This  bill  has  been  termed  as  a  “housekeeping” 
bill  and  was  considered  to  be  not  controversial.  The  various 
departments  of  Government  had,  with  the  exception  of  certain 
technical  amendments,  no  objection  to  this  legislation. 

Hearings  were  held  on  the  instant  bill  (H.R.  4333)  on 
August  16,  1961.  The  bill  makes  numerous  amendments  to 
the  Trademark  Act  of  1946.  They  are  set  forth  later  in  this 
report  under  a  heading  entitled  “Analysis  of  Legislation.” 
Some  of  the  amendments  merely  correct  typographical  errors 
which  appeared  in  the  1946  act ;  some  involve  matters  of  clari¬ 
fication  of  meaning,  and  some  make  desirable  changes  in  sub¬ 
stance  as  well  as  in  details  of  procedure. 

ANALYSIS  OF  LEGISLATION 

An  analysis  of  the  provisions  of  H.R.  4333  follows : 

Section  1  of  the  bill  proposes  to  amend,  in  several  respects, 
section  1(a)(1)  of  the  act,  which  relates  to  the  statements 
required  of  an  applicant  for  registration  of  a  trademark. 
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The  first  amendment  proposes  to  amend  the  phrase  which 
now  reads :  “that  no  other  person,  *  *  *  has  the  right  to  use 
such  mark  in  commerce  either  in  the  identical  form  thereof 
or  in  such  near  resemblance  thereto  as  might  be  calculated  to 
deceive”  by  canceling  the  underscored  words  and  substi¬ 
tuting — “as  to  be  likely,  when  applied  to  the  goods  of  such 
other  person,  to  cause  confusion,  or  to  cause  mistake,  or  to 
deceive”.  The  purpose  of  this  amendment  is  to  make  the 
required  allegation  of  the  applicant  more  nearly  complete 
and  more  accurate. 

The  second  amendment  is  the  cancellation  of  the  words 
“or  services”,  which  appear  in  the  proviso  to  section  a  (a)  (1). 
This  is  for  uniformity  of  drafting  and  does  not  affect  the 
meaning. 

Section  2  of  the  bill  proposes  to  make  a  number  of  changes 
in  section  2  of  the  act. 

The  first  clause  of  section  2(d)  of  the  act  provides  that  a 
mark  is  to  be  refused  registration  if  it  so  resembles  a  mark 
registered  in  the  Patent  Office  or  a  mark  previously  used  by 
another,  as  to  be  likely  when  applied  to  the  goods  of  the  ap¬ 
plicant,  “to  cause  confusion  or  mistake  or  to  deceive  pur¬ 
chasers.”  The  bill  proposes  to  revise  the  quoted  expression 
to  read  “to  cause  confusion,  or  to  cause  mistake,  or  to  deceive.” 
The  purpose  of  the  proposed  change  is  to  coordinate  the 
language  here  with  that  used  elsewhere  and  to  omit  the  word 
“purchasers”,  since  the  provision  actually  relates  to  potential 
purchasers  as  well  as  to  actual  purchasers.  The  word  “pur¬ 
chasers”  is  eliminated  so  as  to  avoid  the  possibility  of  miscon¬ 
struction  of  the  present  language  of  the  statute. 

Section  2(d)  of  the  act  contains  a  long  proviso  relating  to 
so-called  concurrent  registrations  of  trademarks.  The  bill, 
as  amended,  proposes  to  rewrite  this  proviso,  amending  it  in 
a  number  of  respects.  The  principal  amendment  is  to  enlarge 
the  limiting  dates  after  which  rights  to  concurrent  registra¬ 
tions  cannot  accrue.  The  amendment  will  increase  the  possi¬ 
bility  of  a  concurrent  registration  insofar  as  the  dates 
involved  are  concerned. 

The  act  now  states  that  concurrent  registrations  are  to  be 
granted  when  confusion  or  mistake  or  deceit  of  purchasers 
is  not  likely  to  result  from  the  continued  use  of  the  marks — 
“under  conditions  and  limitations  as  to  the  mode  or  place  of 
use  or  the  goods  in  connection  with  which  such  registrations 
may  be  granted.”  There  is  considerable  confusion  in  the 
interpretation  of  this  language,  which  is  far  from  clear.  The 
bill  proposes  to  amend  the  particular  phrase  to  read :  “under 
conditions  and  limitations  as  to  the  mode  or  place  of  use 
of  the  marks  or  the  goods  in  connection  with  which  such 
marks  are  used,  *  *  .  This  language  is  much  clearer  than 

the  original  language. 

A  few  simplifications  over  the  language  of  the  present 
proviso  additionally  are  made. 

Section  3  of  the  bill  proposes  to  rewrite  section  6  of  the  act 
relating  to  disclaimers. 
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Section  4  of  the  bill  would  revise  section  7  (a)  of  the  act 
relating  to  the  formalities  of  issuing  a  registration.  The 
proposed  language  is  simpler  than  the  present  wording  of 
the  statute  and  would  enable  the  Patent  Office  to  effect  econ¬ 
omies  in  printing  the  registrations. 

Section  4  of  the  bill  would  also  rewrite  section  7(d)  of 
the  act,  effecting  considerable  clarification  and  at  the  same 
time  making  several  changes.  First,  the  requirement  for  a 
fee  in  connection  with  the  voluntary  surrender  or  cancelation 
of  a  registration  by  the  registrant  is  removed.  Such  sur¬ 
renders  or  voluntary  cancelations  are  very  rare  and  the  fee 
may  have  deterred  others  which  would  have  been  made. 
Second,  it  is  proposed  to  omit  the  words  “in  whole  or”  from 
the  clause  in  the  present  section  which  now  states  that  the 
Commissioner  may  “permit  any  registered  mark  to  be  dis¬ 
claimed  in  whole  or  in  part.”  The  underlined  words  are  not 
seen  to  be  necessary. 

Section  4  of  the  bill  would  further  make  certain  language 
changes  in  section  7(e)  of  the  act  to  provide  consistency 
throughout  the  act  and  would  desirably  provide  for  any  duly 
designated  employee,  rather  than  only  a  chief  of  a  division,  to 
certify  copies  of  Patent  Office  records. 

Section  4  of  the  bill  would  eliminate  the  present  require¬ 
ments  in  section  7(f)  of  the  act  that  the  Commissioner  sign 
all  certificates  of  correction,  and  would  make  certain  language 
changes  to  provide  consistency  throughout  the  act. 

Section  5  of  the  bill  proposes  to  amend  section  9  of  the  act 
relating  to  the  renewal  of  trademark  registrations.  The  act 
now  requires  the  registrant,  prior  to  renewal,  to  file  an  affi¬ 
davit  stating  that  the  mark  is  still  in  use  in  commerce.  The 
proposed  change  permits  the  registrant  to  obtain  the  renewal 
of  the  registration  even  if  the  mark  is  not  then  being  used, 
provided  that  the  nonuse  is  due  to  special  circumstances 
which  excuse  the  nonuse  and  is  not  due  to  any  intention  to 
abandon  the  mark. 

The  affidavit  now  required  by  this  section  of  the  act  must 
state  that  the  mark  is  in  use  m  commerce,  but  there  is  no 
requirement  that  the  affidavit  specify  the  goods  on  which  the 
mark  is  used.  Since  the  proposed  amendment  provides  for 
an  excuse  for  nonuse  due  to  special  circumstances,  the  amend¬ 
ment  also  provides  that  the  affidavit  (verified  application) 
must  set  forth  those  goods  recited  in  the  registration  on 
which  said  mark  is  still  in  use  in  commerce.  There  must 
also  be  attached  a  specimen  or  facsimile  showing  current 
use  of  the  mark.  These  additional  provisions  are  particu¬ 
larly  desirable.  Renewals  are  extensions  of  the  registrations 
for  20  years,  and  the  Patent  Office  records  should  reflect  the 
goods  on  which  the  marks  are  then  being  used. 

Section  6  of  the  bill  proposes  to  amend  section  10  of  the 
act  by  canceling  the  following  proviso: 

“ Provided ,  That  any  assigned  registration  may  be  canceled 
at  any  time  if  the  registered  mark  is  being  used  by,  or  with 
the  permission  of,  the  assignee  so  as  to  misrepresent  the 
source  of  the  goods  or  services  in  connection  with  which  the 
mark  is  used.” 
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The  purpose  in  canceling  this  proviso  is  to  incorporate  it  in 
broader  form,  as  a  requirement  applying  to  any  registrant, 
in  section  14,  which  is  a  more  appropriate  part  of  the  act. 

The  bill  would  also  revise  the  language  of  the  sentence 
dealing  with  records  of  assignment,  but  there  is  no  change 
in  substance  proposed. 

Section  7  of  the  bill  proposes  to  amend  section  12(a)  of 
the  act  by  adding  the  following  proviso: 

“ Provided ,  That  in  the  case  of  an  applicant  claiming  con¬ 
current  use,  or  in  the  case  of  an  application  to  be  placed  in 
an  interference  as  provided  for  in  section  16  of  this  Act,  the 
mark,  if  otherwise  registrable,  may  be  published  subject  to 
the  determination  of  the  rights  of  the  parties  to  such  pro¬ 
ceedings.” 

The  purpose  of  this  addition  is  to  effect  a  minor  simplifica¬ 
tion  in  the  Patent  Office  procedure. 

Section  7.  of  the  bill  would  also  revise  and  clarify  the  last 
sentence  of  subsection  (c)  of  section  12. 

Section  8  of  the  bill  would  add  a  sentence  to  section  13  of 
the  act  to  permit  an  opposition  to  be  amended,  and  it  would 
strike  the  words  “notice  of”,  each  occurrence,  thereby  making 
the  section  refer  to  “opposition”  rather  than  “notice  of  oppo¬ 
sition.” 

Section  14(c)  of  the  act  provides,  as  one  of  the  grounds 
for  canceling  a  registration  at  any  time — “if  the  registered 
mark  becomes  the  common  descriptive  name  of  an  article  or 
substance  on  which  the  patent  has  expired” — the  amendment 
in  the  bill  cancels  the  words — “on  which  the  patent  has  ex¬ 
pired.”  Section  14(c)  of  the  act  also  provides  as  a  ground 
for  cancellation  at  any  time — “if  the  registered  mark  has  been 
assigned  and  is  being  used  by,  or  with  the  permission  of,  the 
assignee  so  as  to  misrepresent  the  source  of  the  goods  or  serv¬ 
ices  in  connection  with  which  the  mark  is  used.”  This  lan¬ 
guage  is  replaced  by  the  following  broader  language  of  the 
bill: 

“if  the  registered  mark  is  being  used  by,  or  with  the  permis¬ 
sion  of,  the  registrant  so  as  to  misrepresent  the  source  of  the 
goods  or  services  in  connection  with  which  the  mark  is  used.” 

Section  10  of  the  bill  would  make  a  change  in  section  15 
of  the  act  required  by  the  revision  and  relettering  of  para¬ 
graphs  in  section  14. 

“Section  10  of  the  bill  also  proposes  to  amend  section  15  of 
the  act  by  canceling  from  item  4  the  underscored  words  in 
the  following  quotation : 

“(4)  no  incontestable  right  shall  be  acquired  in  a  mark 
or  trade  name  which  is  the  common  descriptive  name  of 
any  article  or  substance.” 

The  underlined  words  should  be  canceled  since  trade  names, 
as  such  are  not  registered. 

Section  11  of  the  bill  proposes  a  change  in  section  16  of  the 
act  corresponding  to  a  change  made  in  section  2(d) 

Section  12  of  the  bill  proposes  to  rewrite  completely  section 
21  of  the  act  dealing  with  appeals  to  the  U.S.  Court  of  Cus- 
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toms  and  Patent  Appeals  and  other  judicial  review  of  Patent 
Office  decisions.  The  act  now  incorporates  by  reference  the 
procedure  of  appeals  to  the  Court  of  Customs  and  Patent 
Appeals  and  review  by  civil  action  in  patent  cases.  The  pro- 

Jiosed  amendment  incorporates,  with  necessary  changes  in 
anguage,  the  various  provisions  of  title  35  relating  to  such 
appeals  and  review. 

Section  23  of  the  act,  referred  to  in  section  13  of  the  act, 
requires  that  in  order  for  a  mark  to  be  eligible  for  registra¬ 
tion  on  the  Supplemental  Register  it  must  have  been  in  law¬ 
ful  use  for  the  year  preceding  the  filing  of  the  application. 
However,  this  section  further  provides  that  where  an  appli¬ 
cant  required  domestic  registration  as  a  basis  for  foreign  pro¬ 
tection  of  his  mark,  upon  a  proper  showing  that  he  has  begun 
the  lawful  use  of  his  mark  in  foreign  commerce,  the  Commis¬ 
sioner  may  waive  the  requirement  for  a  full  year’s  use  and 
may  grant  registration  forthwith.  Section  13  of  the  bill  pro¬ 
poses  to  amend  section  23  of  the  act  to  eliminate  the  require¬ 
ment  that  the  mark  be  in  use  in  foreign  commerce  before  the 
Commissioner  can  waive  the  requirement  for  a  full  year’s  use 
in  order  to  be  eligible  for  registration.  This  proposal  does 
not  eliminate  the  fundamental  requirement  that  the  mark 
actually  be  in  use  before  it  can  be  registered.  The  section  as 
amended  merely  provides  for  waiving  the  length  of  time  of 
use. 

Section  14  of  the  bill  proposes  to  amend  section  24  of  the 
act  by  adding  the  phrase :  “,  upon  payment  of  the  prescribed 
fee  and  the  filing  of  a  verified  petition  stating  the  ground 
therefor,”  in  order  to  make  the  language  correspond  to  that 
used  in  the  amendment  to  section  14  of  the  act. 

Section  15  of  the  bill  would  clarify  section  29  of  the  act 
relating  to  marking  requirements. 

Section  16  of  the  bill  would  amend  section  30  of  the  act 
by  changing  the  mandatory  requirement  of  establishing  in¬ 
ternal  classification  of  goods  to  a  discretionary  provision; 
and  it  would  clarify  language  dealing  with  multiple  appli¬ 
cations. 

Section  17  of  the  bill  proposes  to  rewrite  section  32(1)  of 
the  act,  making  several  changes  and  rearranging  the  lan¬ 
guage- 

One  change  is  the  omission  of  the  underlined  words  from 
the  following  quotation  from  clause  (a)  : 

“on  or  in  connection  with  which  such  use  is  likely  to  cause 
confusion  or  mistake  or  to  deceive  purchasers  as  to  the  source 
or  origin  of  such  goods  or  services” 

This  change  is  parallel  to  a  similar  change  made  in  section 
2(d)  of  the  act. 

Section  17  of  the  bill  also  proposes  to  amend  section  32(2) 
of  the  act  to  correct  a  typographical  error. 

Section  18  of  the  bill  would  make  amendments  in  subsec¬ 
tions  (a)  and  (b)  of  section  33  of  the  act.  The  amendments 
to  subsection  (a)  and  the  opening  paragraph  of  subsection 
(b)  are  an  improvement  in  accuracy.  The  amendment  to 
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paragraph  (3)  of  subsection  (b)  is  parallel  to  amendments 
to  sections  10  and  14.  The  amendments  to  paragraphs  (5) 
and  (6)  of  subsection  (b)  change  a  limiting  date. 

Section  19  of  the  bill  proposes  to  correct  a  typographical 
error  in  section  35  of  the  act. 

Section  20  of  the  bill  proposes  to  amend  section  44(b)  of  the 
act  by  adding  a  reference  to  a  country  which  extends  re¬ 
ciprocal  rights  to  nationals  of  the  United  States  by  law  and  by 
revising  the  language  to  a  more  understandable  form.  This 
amendment  is  considered  desirable. 

Section  20  of  the  bill  also  proposes  to  amend  section  44 
(e)  of  the  act  and  effects  considerable  improvement  therein. 

Section  21  of  the  bill  proposes  six  amendments  to  section  45 
of  the  act  which  contains  definitions. 

The  first  of  these  amendments,  to  the  sixth  paragraph  of 
the  section,  amends  the  definition  of  “applicant”  and  “regis¬ 
trant”  to  include  “predecessors.” 

The  ninth  paragraph  is  amended  to  correct  a  typographical 
error  in  the  omission  of  a  comma. 

The  11th  paragraph,  the  definition  of  service  mark,  is 
amended  to  permit  titles  of  radio  and  television  programs 
to  be  registered  as  service  marks  even  though  they  advertise 
goods. 

The  amendments  to  the  15th  paragraph  amplify  the  defini¬ 
tion  of  use  in  commerce  with  respect  to  service  marks. 

The  definition  of  colorable  imitation,  in  the  17th  paragraph 
of  the  act,  is  amended  to  cancel  the  word  “purchasers,”  in  line 
with  the  amendment  to  section  2(d)  of  the  act. 

The  last  amendment  corrects  a  typographical  error  in  the 
final  paragraph  of  section  45. 

The  chairman  of  the  Subcommittee  on  Patents,  Trademarks,  and 
Copyrights  of  this  committee  also  received  a  communication  from 
the  Federal  Trade  Commission,  dated  November  29,  1961,  in  which 
it  was  proposed  that  the  jurisdiction  of  the  Commission  be  expanded 
to  permit  the  Commission  to  petition  for  cancellation  of  registered 
marks  which  become,  prior  or  subsequent  to  registration^  the  common 
descriptive  name  of  an  article  or  suostance.  After  consideration,  the 
committee  concurs  in  the  judgment  of  the  House  Committee  on  the 
Judiciary  that  it  is  not  appropriate  at  this  time  to  include  substantive 
changes  of  such  nature  inasmuch  as  H.R.  4333  is  in  large  part  a  house¬ 
keeping  measure  designed  to  make  minimal  substantive  changes  in 
the  trademark  law. 

After  a  review  of  the  facts  and  after  study  of  the  various  govern¬ 
mental  reports,  hertofore  identified,  the  committee  concurs  in  the 
action  of  the  House  of  Representatives  and  recommends  that  the  bill 
be  given  favorable  consideration. 

The  agency  reports  referred  to  herein  are  attached  and  made  a  part 

of  this  report,  as  follows :  ^ 

r  ’  Federal  Trade  Commission, 

Washington,  D.C.,  November  29,  1961. 
Hon.  John  L.  McClellan, 

Chairman ,  Subcommittee  on  Patents ,  Trademarks  and  Copyrights , 
Committee  on  the  Judiciary ,  U.S.  Senate ,  Washington ,  D.C. 

Dear  Mr.  Chairman  :  This  letter  is  written  in  anticipation  of  con¬ 
sideration  by  your  committee  of  a  bill  to  amend  the  Trademark  Act, 
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H.R.  4333,  87th  Congress,  1st  session,  passed  by  the  House  of  Rep¬ 
resentatives  on  September  18, 1961. 

The  Federal  Trade  Commission  submitted  a  report  under  date  of 
August  11,  1961,  a  copy  of  which  is  enclosed  herewith,  to  the  House 
Committee  on  the  Judiciary,  in  which  it  suggested  for  the  considera¬ 
tion  of  that  committee  two  proposed  amendments. 

The  first  of  these  pertained  to  an  amendment  to  section  14(c)  of 
the  Trademark  Act  which  would  enable  the  Commission  to  cancel 
a  registered  trademark  which  was  descriptive  at  the  time  of  regis¬ 
tration  as  well  as  one  that  acquired  this  characteristic  after  registra¬ 
tion.  The  second  amendment  related  to  wording  of  the  proviso  to 
section  14  of  the  Trademark  Act. 

The  Commission’s  reasons  for  sponsoring  these  amendments  are 
set  forth  in  its  report  to  the  House  committee.  The  House  committee 
did  not  consider  these  amendments  because,  as  stated  in  its  report, 
the  committee  was  of  the  opinion  that  they  were  substantive  in  nature 
and  the  subject  bill  was  in  large  part  a  “housekeeping  measure.” 

The  Commission  respectfully  requests  your  committee  to  consider 
these  amendments  in  connection  with  its  study  of  H.R.  4333  or  any 
companion  bill  which  may  be  introduced  in  the  Senate.  As  was  stated 
in  its  report  to  the  House  committee,  the  Commission  believes  that 
adoption  of  these  amendments  would  correct  the  effects  of  prior  in¬ 
terpretations  of  the  Trademark  Act  that  are  regarded  as  unduly 
restrictive. 

After  the  House  of  Representatives  passed  H.R.  4333,  a  conference 
was  held  by  representatives  of  the  Federal  Trade  Commission  and 
Patent  Office,  and  counsel  for  the  subcommitee  of  the  House  Commit¬ 
tee  on  the  Judiciary,  which  considered  H.R.  4333.  It  was  the  con¬ 
sensus  of  the  conference  that  the  objective  of  the  first  amendment 
could  be  accomplished  if  the  word  “becomes”  in  the  first  line  of  sec¬ 
tion  14(c)  of  the  Trademark  Act  is  changed  to  “is.” 

The  total  effect  of  such  a  change  would  make  the  first  ground  for 
cancellation,  as  set  forth  in  section  14(c)  of  the  Trademark  Act,  read : 
“(c)  at  any  time,  if  the  registered  mark  is  the  common  descriptive 
name  of  an  article  or  substance.”  This  method  of  removing  the  tim¬ 
ing  implication  was  suggested  at  the  conference  bv  the  representatives 
of  the  Patent  Office,  and  it  was  agreed  by  all  that  such  a  change  is 
simpler  than  the  amendment  which  was  proposed  originally  by  the 
Commission  in  its  report  to  the  House  committee.  We  recommend 
this  new  language  of  the  amendment  to  your  committee. 

As  to  the  second  proposed  amendment,  the  reasons  for  its  enact¬ 
ment  are  detailed  in  the  Commission’s  report  of  August  11.  In  that 
report  the  Commission  also  advocated  a  third  amendment  which 
referred  to  the  definition  of  “Service  Mark.”  Since  it  would  pertain 
to  a  matter  not  directly  within  the  jurisdiction  of  the  Commission,  we 
are  not  asking  your  committee  to  consider  it. 

Should  the  committee  desire  any  further  report  from  the  Commis¬ 
sion  as  to  the  first  two  amendments,  we  will  be  happy  to  supply  it. 

By  direction  of  the  Commission : 

Paul  Rand  Dixon,  Chairman. 


S.  Rept.  2107,  87-2 
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U.S.  Department  of  Justice, 
Washington,  D.C.,  August  14,  1961. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the 
views  of  the  Department  of  Justice  concerning  the  bill  (H.R.  4333) 
to  amend  the  act  entitled  “An  Act  to  provide  for  the  registration  and 
protection  of  trademarks  used  in  commerce,  to  carry  out  the  provi¬ 
sions  of  certain  international  conventions,  and  for  other  purposes,” 
approved  July  5,  1946,  as  amended.  This  is  also  in  response  to  your 
kind  invitation  to  have  a  representative  attend  the  hearings  on  the 
bill  before  subcommittee  No.  3  on  August  16. 

The  bill  would  make  a  number  of  changes  in  the  Trademark  Act  of 
July  5,  1946,  with  respect  to  registration,  administrative  and  court 
procedure,  and  internal  organization  of  the  Patent  Office  regarding 
trademark  matters. 

Inasmuch- as  the  bill  does  not  involve  matters  of  primary  concern 
to  the  Department  of  Justice,  we  prefer  to  make  no  recommendation 
as  to  its  enactment,  and  do  not  plan  to  have  a  representative  at  the 
hearings. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection 
to  the  submission  oi  this  report  from  the  standpoint  of  the  adminis¬ 
tration’s  program. 

Sincerely  yours, 

Byron  R.  White, 

Deputy  Attorney  General. 


General  Counsel  of  the  Department  of  Commerce, 

Washington,  D.C.,  August  15,  1961. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  letter  is  in  reply  to  your  request  for 
the  views  of  the  Department  of  Commerce  with  respect  to  H.R.  4333, 
a  bill  to  amend  the  act  entitled  “An  act  to  provide  for  the  registration 
and  protection  of  trademarks  used  in  commerce,  to  carry  out  the 
provisions  of  certain  international  conventions,  and  for  other  pur¬ 
poses,”  approved  July  5,  1946,  as  amended. 

The  bill  would  make  a  number  of  administrative,  clarifying  and 
correcting  amendments  in  the  Trademark  Act.  Attached  is  a  copy 
of  a  memorandum  from  the  Acting  Commissioner  of  Patents  in  which 
he  has  made  a  section-by-section  analysis  of  the  bill  and  has  also 
suggested  changes  in  and  additions  to  the  bill. 

The  Department  recommends  enactment  of  H.R.  4333  with  the 
amendments  suggested  by  the  Patent  Office. 

The  Bureau  of  the  Budget  advises  there  would  be  no  objection  to  the 
transmission  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Sincerely, 


Robert  E.  Giles,  General  Counsel. 
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Department  of  State, 
Washington,  September  2,  1959. 

Hon.  James  0.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate. 

Dear  Senator  Eastland:  I  refer  to  your  letter  of  July  30,  1959, 
with  respect  to  S.  2429,  a  bill  to  amend  the  act,  entitled  “An  act  to 
provide  for  the  registration  and  protection  of  trademarks  used  in 
commerce,  to  carry  out  the  provisions  of  international  conventions, 
and  for  other  purposes,”  approved  July  5,  1946,  as  amended,  and  to 
the  Department’s  interim  reply  of  August  3,  1959. 

The  Department  perceives  no  objection  to  the  enactment  of  this 
bill.  Most  of  its  provisions  are  of  a  technical  nature  and  are  not  of 
direct  interest  from  the  foreign  policy  standpoint.  The  Department, 
however,  wishes  to  express  its  support  for  section  20  of  the  bill  which 
would  amend  the  provisions  of  section  44(b)  concerning  applicability 
of  the  act  to  nationals  of  foreign  countries.  This  amendment  will 
provide  a  clearer  basis  for  the  establishment  of  reciprocal  relations 
with  other  governments  in  the  field  of  trademarks.  This  is,  of  course, 
desirable  in  securing  for  our  own  nationals  the  fullest  possible  protec¬ 
tion  abroad  of  their  trademarks. 

The  Department  has  been  informed  by  the  Bureau  of  the  Budget 
that  there  is  no  objection  to  the  submission  of  this  report. 

Sincerely  }rours, 

William  B.  Macomber,  Jr., 

Assistant  Secretary 
(For  the  Acting  Secretary  of  State). 


The  General  Counsel  of  the  Treasury, 

Washington,  August  14,  1959. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

My  Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for 
the  views  of  this  Department  on  S.  2429,  to  amend  the  act  entitled 
“An  act  to  provide  for  the  registration  and  protection  of  trademarks 
used  in  commerce,  to  carry  out  the  provisions  of  international  con¬ 
ventions,  and  for  other  purposes”,  approved  July  5,  1946,  as  amended. 

The  proposed  legislation  would  amend  the  so-called  Trademark 
Act  of  1946  to  correct  typographical  errors,  to  clarify  language,  to 
make  changes  in  procedure  and  to  make  some  substantive  changes 
in  the  law. 

Since  the  proposed  legislation  relates  to  matters  primarily  within 
the  jurisdiction  of  the  Department  of  Commerce  and  would  not 
affect  any  statute  administered  by  the  Treasury  Department,  the 
Department  has  no  recommendations  to  make  on  the  bill. 

Very  truly  yours, 

Nelson  P.  Rose,  General  Counsel. 
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Federal  Trade  Commission, 
Washington,  D.C.,  August  11,  1961. 

Hon.  Emanuel  Celler, 

Chairman,  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  of  June 
15,  1961,  to  report  on  H.R.  4333,  87th  Congress,  1st  session,  a  bill  to 
amend  the  act  entitled  “an  Act  to  provide  for  the  registration  and 
protection  of  trademarks  used  in  commerce,  to  carry  out  the  provilons 
of  certain  international  conventions  and  for  other  purposes”  approved 
July  5,  1946,  as  amended. 

The  bill  seeks  to  amend  the  Trademark  Act  of  1946  as  to  several 
sections,  including  that  which  defines  the  grounds  for  cancellation  of 
trademarks  which  are  available  to  the  Federal  Trade  Commission. 
The  bill,  by  eliminating  surplusage  from  the  provisions  of  the  existing 
law  as  to  to  the  cancellation  of  a  registration  because  the  trademark 
has  become  descriptive  obviously  is  intended  to  facilitate  the  removal 
of  registrations  from  the  register  by  cancellation,  when  such  registra¬ 
tions  were  acquired,  or  exist  after  registration,  under  circumstances 
not  entitling  them  to  registration. 

Section  9  of  the  subject  bill  thus  amends  section  14  of  the  Trade¬ 
mark  Act  of  1946  by  rewriting  the  entire  section.  Subsection  (c)  of 
the  rewritten  section  14,  of  the  subject  bill,  reads  as  follows: 

“(c)  At  any  time  if  the  registered  mark  becomes  the  common 
descriptive  name  of  an  article  or  substance  of  has  been  abandoned 

*  *  *  If 

This  proposed  amendment  to  section  14  of  the  Trademark  Act 
eliminates  the  language  in  the  present  statute  which  limits  the  cancel¬ 
lation  of  descriptive  names  to  those  of  articles  or  substances  “on  which 
the  patent  has  expired.” 

The  Commission  feels  that  the  proposed  subsection  (c)  of  section 
14,  as  provided  in  section  9  of  the  subject  bill,  still  limits  the  cancella¬ 
tion  of  descriptive  names  to  those  which  became  descriptive  after 
registration. 

This  limitation,  it  is  believed,  will  prevent  the  proposed  subsection 
(c)  from  serving  the  purpose  of  providing  as  a  ground  for  the  cancel¬ 
lation  of  registrations,  the  same  conditions  that  would  have  prevented 
registration  had  they  existed  at  the  time  of  application  and  been  known 
to  the  Patent  Office. 

•  Requests  for  action  by  the  Federal  Trade  Commission  to  exercise 
the  authority  granted  it  by  the  proviso  to  subsection  (d)  of  section  14 
by  the  present  act  (sec.  14(e)  as  amended  by  H.R.  4333)  have  shown 
that  in  numerous  instances  the  Patent  Office  has  registered  words  as 
trademarks  which  were  descriptive  at  the  time  and  not  recognized  as 
such,  because  relating  to  special  fields  or  industries.  The  need  for 
action  in  the  public  interest  to  terminate  trademark  monopolies  occurs 
most  frequently  in  connection  with  marks  which  are  in  fact  descriptive 
of  the  products  to  which  they  are  applied.  In  the  appeal  of  Bart 
Schwartz  International  Textiles,  Ltd.  v.  the  Federal  Trade  Commission 
(129  U.S.P.Q.  258  decided  by  the  U.S.  Court  of  Customs  and  Patent 
Appeals  on  April  14,  1961),  it  was  held  that  the  Commission  could  not 
cancel  the  registration  of  “fiocco”  merely  because  it  was  descriptive 
and  in  common  use  at  the  time  of  registration.  While  this  decision 
was  a  construction  of  the  intent  of  the  present  section  14(c)  with  the 
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double  limitation  imposed  by  the  patent  wording  and  the  time  implica¬ 
tion,  it  is  an  indication  that  the  courts  will  confine  cancellation  for 
descriptiveness  to  situations  clearly  within  the  literal  wording  of  the 
statute  and  that  legislative  change  will  be  necessary  to  permit  the 
cancellation  of  trademark  registrations  upon  proof  of  the  same  facts 
that  would  have  prevented  registration  if  known  to  the  Patent  Office 
at  the  time  of  application. 

In  order  to  eliminate  any  uncertainty  that  the  basic  statutory 
prohibitions  of  section  2(e),  against  the  registration  of  marks  which 
are  descriptive  of  the  goods  of  the  applicant,  can  be  made  effective 
when  discovered  after  registration  as  well  as  before,  it  is  recommended 
that  the  subject  bill  further  amend  subsection  14(c)  of  the  Trademark 
Act  so  that  its  first  provision  will  read  as  follows : 

“(c)  at  any  time  if  the  registered  mark  has  become,  prior  or  sub¬ 
sequent  to  registration,  the  common  descriptive  name  of  an  article  or 
substance,  *  * 

Any  proposal  to  amend  the  Trademark  Act  should,  in  the  opinion 
of  the  Commission,  include  an  amendment  to  the  specific  wording  of 
the  proviso  to  section  14  which  will  remove  a  limitation  resulting 
from  an  interpretation  of  the  Commissioner  of  Patents  in  his  1950 
decision  in  the  two  early  cases  of  the  Federal  Trade  Commission  v. 
Elder  Mjg.  Co.  and  Royal  Mjg.  Co.  which  were  consolidated  and 
reported  at  84  U.S.P.Q.  429.  The  present  wording  of  the  proviso 
was  construed  by  the  Commissioner  of  Patents  to  limit  the  authority 
of  the  Commission  to  petition  for  cancellation  of  registrations  which 
were  initially  registered  under  the  provisions  of  the  1946  act  and  not 
to  extend  to  registrations  under  the  prior  acts  of  1881  and  1905 
although  the  effectiveness  of  such  registrations  may  have  been  extended 
to  the  present  or  been  renewed  by  operation  of  section  46(b)  of  the 
act.  It  is  recommended  that  the  following  amendment  to  the  pro¬ 
viso  be  adopted  which,  in  our  opinion,  should  remove  any  interference 
of  language  with  the  clear  intent  of  Congress,  acting  in  the  public 
interest,  to  authorize  the  Commission  to  apply  those  grounds  of 
cancellation  described  in  section  14  to  all  registrations  which  are 
subject  to  cancellation  under  the  provisions  of  that  Section. 

It  is  proposed  that  the  wording  of  the  proviso  at  the  end  of  section 
14,  as  rewritten  by  section  9  of  H.R.  4333,  be  changed  by  striking 
the  words  “registered  on  the  principal  register  established  by  this 
act,”  and  inserting  a  substitute,  therefor,  so  as  to  make  the  entire 
proviso  read:  “ Provided ,  That  the  Federal  Trade  Commission  may 
apply  to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
of  this  section  any  mark  subject  to  cancellation  under  the  provisions 
of  this  section  and  the  prescribed  fee  shall  not  be  required.” 

The  bill  also  provides  in  section  21  an  amendment  to  the  11th 
paragraph  of  section  45  of  the  Trademark  Act  of  1946,  by  striking 
the  definition  contained  in  said  paragraph  in  its  entirety  and  sub¬ 
stituting  therefor  a  new  paragraph. 

The  present  paragraph  reads : 

“The  term  ‘Service  Mark’  means  a  mark  used  in  the  sale  or  ad¬ 
vertising  of  services  to  identify  the  services  of  one  person  and  dis¬ 
tinguish  them  from  the  services  of  others  and  includes  without 
limitation  the  marks,  names,  symbols,  titles,  designations,  slogans, 
character  names,  and  distinctive  features  of  radio  or  other  advertising 
used  in  commerce.” 
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The  proposed  substitute  paragraph  reads : 

“The  term  ‘Service  Mark’  means  a  mark  used  in  the  sale  or  adver¬ 
tising  of  services  to  identify  the  services  of  one  person  and  distinguish 
them  from  the  services  of  others.  Titles,  character  names,  and  other 
distinctive  features  of  radio  or  television  programs  may  be  registered 
as  service  marks  notwithstanding  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.” 

It  is  our  belief  that  the  substituted  paragraph  does  improve  the 
general  draftsmanship  and  form  of  the  existing  paragraph  without 
adding  anything  really  new  except  for  the  last  clause,  “notwithstanding 
that  they ,  or  the  programs,  may  advertise  the  goods  of  the  sponsor  ”  The 
italicized  portion  is  important  in  that  it  may  discernibly  function  to 
allow  the  enunciator,  broadcasting  company  or  advertiser  to  secure 
registration  of  a  slogan  developed  and  used  in  the  interest  of  some 
product-producing  sponsor.  The  wording  seems  to  state  that  a 
separation  between  the  entity  rendering  the  service  and  the  sponsoring 
patron  should  not  prevent  the  registration  by  the  rendering  service. 
The  italicized  language,  as  a  modification  by  amendment,  could  be 
interpreted  to  sanction  the  acquisition  of  rights  in  promotional 
material  by  the  broadcasting  or  advertising  services  rather  than  the  I 
sponsor  for  whom  the  material  was  prepared  and  presented.  No 
other  purpose  is  discernible. 

We  are  of  the  opinion  that  the  proposal  to  amend  section  45  does 
considerable  violence  to  the  whole  theory  of  a  “service  mark”  because 
it  tends  to  give  a  party  rendering  a  service  a  property  interest  in  the 
results  or  products  of  his  service  which  are  not  related  to  the  service 
which  he  performs. 

We  believe  that  the  only  function  which  the  italicized  language 
might  possibly  perform  is  to  remove  a  ground  for  rejection  by  the 
Patent  Office  that  the  proposed  mark  advertises  the  goods  of  a 
separate  party  rather  than  the  registrant’s  service  function.  It 
follows  that  the  advertising  agency  may  acquire  an  exclusive  control 
of  a  phrase  developed  for  its  client  and  perhaps  could  prevent  the 
client  using  that  phrase  independently  or  through  another  agency. 
Thus  the  advertiser  may,  through  the  trademark  statute,  possibly 
secure  control  of  what  is  really  his  client’s  property. 

While  it  is  recognized  that  the  amendment  of  the  definition  of 
“service  mark”  does  not  modify  language  which  is  the  operational 
basis  of  the  Commission’s  authority  to  cancel  registrations,  the  amend¬ 
ment  does  confuse  the  basis  for  registration  in  an  area  which  may  be  | 
involved  in  proceedings  by  the  Commission. 

As  the  agency  authorized  by  the  Congress  to  move  in  the  public 
interest  to  terminate  the  statutory  trademark  monopoly,  when  im¬ 
properly  acquired  or  held  by  the  registrant,  the  Commission  is  inter¬ 
ested  in  proposed  changes  which  extend  the  monopoly  without  com¬ 
mercial  necessity  or  business  justification.  The  opportunity  to  com¬ 
ment  on  the  amendments  proposed  by  H.R.  4333,  which  is  afforded  by 
the  referral  of  your  committee,  is  appreciated. 

By  direction  of  the  Commission. 

Paul  Rand  Dixon,  Chairman. 

N.B. — Pursuant  to  regulations,  this  report  was  submitted  to  the 
Bureau  of  the  Budget  on  July  12,  1961,  and  on  August  11,  1961,  the 
Bureau  of  the  Budget  advised  that  there  is  no  objection  to  the  sub- 
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mission  of  this  report  from  the  standpoint  of  the  administration’s 
program. 

Joseph  N.  Kuzew,  Acting  Secretary. 

CHANGES  IN  EXISTING  LAW 

In  compliance  with  subsection  (4)  of  Rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as  re¬ 
ported,  are  shown  as  follows  (existing  Taw  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italics,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

Public  Law  489,  79th  Cong.,  2d  Sess. 

(60  Stat.  427) 

TITLE  I— THE  PRINCIPAL  REGISTER 

Section  1.  The  owner  of  a  trade-mark  used  in  commerce  may  regis¬ 
ter  his  trade-mark  under  this  Act  on  the  principal  register  hereby 
established : 

( a)  By  filing  in  the  Patent  Office — 

(1)  a  written  application,  in  such  form  as  may  be  prescribed 
by  the  Commissioner,  verified  by  the  applicant,  or  by  a  member 
of  the  firm  or  an  officer  of  the  corporation  or  association  applying, 
specifying  applicant’s  domicile  and  citizenship,  the  date  of  ap¬ 
plicant’s  first  use  of  the  mark,  the  date  of  applicant’s  first  use 
of  the  mark  in  commerce,  the  goods  in  connection  with  which 
the  mark  is  used  and  the  mode  or  manner  in  which  the  mark  is 
used  in  connection  with  such  goods,  and  including  a  statement 
to  the  effect  that  the  person  making  the  verification  believes 
himself,  or  the  firm,  corporation,  or  association  in  whose  behalf 
he  makes  the  verification,  to  be  the  owner  of  the  mark  sought 
to  be  registered,  that  the  mark  is  in  use  in  commerce,  and  that 
no  other  person,  firm,  corporation,  or  association,  to  the  best  of 
his  knowledge  and  belief,  has  the  right  to  use  such  mark  in  com¬ 
merce  either  in  the  identical  form  thereof  or  in  such  near  resem¬ 
blance  thereto  [as  might  be  calculated  to  deceive:}  as  to  be 
likely ,  when  applied  to  the  goods  of  such  other  person,  to  cause 
confusion,  or  to  cause  mistake,  or  to  deceive :  Provided,  That  in  the 
case  of  every  application*  claiming  concurrent  use  the  applicant 
shall  state  exceptions  to  his  claim  of  exclusive  use,  in  which  he 
shall  specify,  to  the  extent  of  his  knowledge,  any  concurrent  use 
by  others,  the  goods  [or  services]  in  connection  with  which  and 
the  areas  in  which  each  concurrent  use  exists,  the  periods  of  each 
use,  and  the  goods  and  area  for  which  the  applicant  desires 
registration ; 

(2)  a  drawing  of  the  mark ;  and 

(3)  such  number  of  specimens  or  facsimiles  of  the  mark  as 
actually  used  as  may  be  required  by  the  Commissioner. 

( b)  By  paying  into  the  Patent  Office  the  filing  fee. 

(c)  By  complying  with  such  rules  or  regulations,  not  inconsistent 
with  law,  as  may  be  prescribed  by  the  Commissioner. 

(d)  If  the  applicant  is  not  domiciled  in  the  United  States  he  shall 
designate  by  a  written  document  filed  in  the  Patent  Office  the  name 
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and  address  of  some  person  resident  in  the  United  States  on  whom 
may  be  served  notices  or  process  in  proceedings  affecting  the  mark. 
Such  notices  or  process  may  be  served  upon  the  person  so  designated 
by  leaving  with  him  or  mailing  to  him  a  copy  thereof  at  the  address 
specified  in  the  last  designation  so  filed.  If  the  person  so  designated 
cannot  be  found  at  the  address  given  in  the  last  designation,  such 
notice  or  process  may  be  served  upon  the  Commissioner. 

MARKS  REGISTRABLE  ON  THE  PRINCIPAL  REGISTER 

Sec.  2.  No  trade-mark  by  which  the  goods  of  the  applicant  may  be 
distinguished  from  the  goods  of  others  shall  be  refused  registration  on 
the  principal  register  on  account  of  its  nature  unless  it — 

(a)  consists  of  or  comprises  immoral,  deceptive,  or  scandalous 
matter ;  or  matter  which  may  disparage  or  falsely  suggest  a  connection 
with  persons,  living  or  dead,  institutions,  beliefs,  or  national  symbols, 
or  bring  them  into  contempt,  or  disrepute ; 

(b)  consists  of  or  comprises  the  flag  or  coat  of  arms  or  other  insignia 
of  the  United  States,  or  of  any  State  or  municipality,  or  of  any  foreign 
nation,  or  any  simulation  thereof ; 

(c)  consists  of  or  comprises  a  name,  portrait,  or  signature  identify¬ 
ing  a  particular  living  individual  except  by  his  written  consent,  or  the 
name,  signature,  or  portrait  of  a  deceased  President  of  the  United 
States  during  the  life  of  his  widow,  if  any,  except  by  the  written  con¬ 
sent  of  the  widow ; 

(d)  consists  of  or  comprises  a  mark  which  so  resembles  a  mark 
registered  in  the  Patent  Office  or  a  mark  or  trade  name  previously 
used  in  the  United  States  by  another  and  not  abandoned,  as  to  be 
likely,  when  applied  to  the  goods  of  the  applicant,  to  cause  [confusion 
or  mistake  or  to  deceived  purchasers :  Provided,  That  the  Commissioner 
may  register  as  concurrent  registrations  the  same  or  similar  marks  to 
more  than  one  registrant  when  they  have  become  entitled  to  use  such 
marks  as  a  result  of  their  concurrent  lawful  use  thereof  in  commerce 
prior  to  any  of  the  filing  dates  of  the  applications  involved  and  the 
Commissioner  or  a  court  on  appeal  determines  that  confusion  or  mis¬ 
take  of  deceit  of  purchasers  is  not  likely  to  result  from  the  continued 
use  of  said  marks  under  conditions  and  limitations  as  to  the  mode  or 
place  of  use  or  the  goods  in  connection  with  which  such  registrations 
may  be  granted  which  conditions  and  limitations  shall  be  prescribed 
in  the  grant  of  the  concurrent  registrations  thereof;  and  concurrent 
registrations  may  be  similarly  granted  by  the  Commissioner  with 
such  conditions  and  limitations  when  a  court  has  finally  determined 
that  more  than  one  person  is  entitled  to  use  the  same  or  similar  marks 
in  commerce.  The  Commissioner  shall  give  not  less  than  30  days 
written  notice  to  all  applicants,  registrants,  and  users  specified  by 
any  of  the  parties  concerned  of  any  application  for  concurrent  registra¬ 
tion  and  of  the  time  and  place  of  the  hearings  thereon.  When  the 
Commissioner  decides  to  grant  a  concurrent  registration  the  proposed 
registration  shall  be  published  in  the  Official  Gazette  of  the  Patent 
Office  and  the  application  shall  be  subject  to  opposition  as  hereinafter 
provided  for  other  applications  to  register  marks.  Concurrent  regis¬ 
trations  may  be  ordered  by  a  court  in  an  action  under  the  provisions 
of  35  United  States  Code,  sections  145  or  146,  under  such  conditions 
and  limitations  as  the  court  considers  proper  in  accordance  herewith.] 
confusion,  or  to  cause  mistake,  or  to  deceive:  Provided,  That  when  the 
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Commissioner  determines  that  confusion ,  mistake  or  deception  is  not 
likely  to  result  from  the  continued  use  by  more  than  one  person  of  the  same 
or  similar  marks  under  conditions  and  limitations  as  to  the  mode  or  place 
of  use  of  the  marks  or  the  goods  in  connection  with  which  such  marks  are 
used,  concurrent  registrations  may  be  issued  to  such  persons  when  they 
have  become  entitled  to  use  such  marks  as  a  result  of  their  concurrent 
lawful  use  in  commerce  prior  to  (i)  the  earliest  of  the  filing  dates  of 
the  applications  pending  or  of  any  regulations  issued  under  this  Act; 
( ii )  July  5,  1917,  in  the  case  of  registrations  previously  issued  under  the 
Act  of  March  S,  1881 ,  or  February  20,  1905,  and  continuing  in  full 
force  and  effect  on  that  date;  or  (Hi)  July  5,  1917,  in  the  case  of  applica¬ 
tions  filed  under  the  Act  of  February  20,  1905,  and  registered  after 
July  5,  1917.  Concurrent  registrations  may  also  be  issued  by  the 
Commissioner  when  a  court  of  competent  jurisdiction  has  finally  deter¬ 
mined  that  more  than  one  person  is  entitled  to  use  the  same  or  similar 
marks  in  commerce.  In  issuing  concurrent  registrations,  the  Commis¬ 
sioner  shall  prescribe  conditions  and  limitations  as  to  the  mode  or  place 
of  use  of  the  mark  or  the  goods  in  connection  with  which  such  mark  is 
registered  to  the  respective  persons. 

******  ^ 

DISCLAIMERS 

[Sec.  6.  The  Commissioner  shall  require  unregistrable  matter  to 
be  disclaimed,  but  such  disclaimer  shall  not  prejudice  or  affect  the 
applicant’s  or  owner’s  rights  then  existing  or  thereafter  arising  in  the 
disclaimed  matter,  nor  shall  such  disclaimer  prejudice  or  affect  the 
applicant’s  or  owner’s  rights  of  registration  on  another  application  of 
later  date  if  the  disclaimed  matter  has  become  distinctive  of  the 
applicant’s  or  owner’s  goods  or  services.] 

Sec.  6.  (a)  The  Commissioner  may  require  the  applicant  to  disclaim 
an  unregistrable  component  of  a  mark  otherwise  registrable.  An  appli¬ 
cant  mau  voluntarily  disclaim  a  component  of  a  mark  sought  to  be 
registered. 

(b)  No  disclaimer,  including  those  made  under  paragraph  (d)  of 
section  7  of  this  Act,  shall  prejudice  or  affect  the  applicant’s  or  registrant’s 
rights  then  existing  or  thereafter  arising  in  the  disclaimed  matter,  or  his 
right  of  registration  on  another  application  if  the  disclaimed  matter  be 
or  shall  have  become  distinctive  of  his  goods  or  services. 

CERTIFICATES 

Sec.  7.  (a)  Certificates  of  registration  of  marks  registered  upon  the 
principal  register  shall  be  issued  in  the  name  of  the  United  States  of 
America,  under  the  seal  of  the  Patent  Office,  and  shall  [either]  be 
signed  by  the  Commissioner  or  have  his  [name  printed]  signature 
placed  thereon  [and  attested  by  an  assistant  commissioner  or  by  one 
of  the  law  examiners  duly  designated  by  the  Commissioner,  and  a 
record  thereof,  together  with  printed  copies  of  the  drawing  and  state¬ 
ment  of  the  applicant,  shall  be  kept  in  books  for  that  purpose.]  and 
a  record  thereof,  shall  be  kept  in  the  Patent  Office.  The  [certificate] 
registration  shall  reproduce  [the  drawing  of]  the  mark,  and  state 
that  the  mark  is  registered  on  the  principal  register  under  this  Act, 
the  date  of  first  use  of  the  mark,  the  date  of  the  first  use  of  the  mark 
in  commerce,  the  particular  goods  or  services  for  which  it  is  registered, 
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the  number  and  date  of  the  registration,  the  term  thereof,  the  date 
on  which  the  application  for  registration  was  received  in  the  Patent 
Office,  and  any  conditions  and  limitations  that  may  be  imposed  in 
[the  grant  of]  the  registration. 

*  *  *  *  *  *  * 

(d)  [At  any  time,  upon  application  of  the  registrant  and  payment 
of  the  fee  herein  provided,  the  Commissioner  may  permit  any  registra¬ 
tion  in  the  Patent  Office  to  be  surrendered,  canceled,  or  for  good  cause 
to  be  amended,  and  he  may  permit  any  registered  mark  to  be  dis¬ 
claimed  in  whole  or  in  part:  Provided,  That  the  registration  when  so 
amended  shall  still  contain  registrable  matter  and  the  mark  as  amended 
shall  still  be  registrable  as  a  whole,  and  that  such  amendment  or 
disclaimer  does  not  involve  such  changes  in  the  registration  as  to  alter 
materially  the  character  of  the  mark.  The  Commissioner  shall  make 
appropriate  entry  upon  the  records  of  the  Patent  Office  and  upon  the 
certificate  of  registration  or,  if  said  certificate  is  lost  or  destroyed, 
upon  a  certified  copy  thereof.]  Upon  application  oj  the  registrant 
the  Commissioner  may  permit  any  registration  to  be  surrendered  jor 
cancelation,  and  upon  cancelation  appropriate  entry  shall  be  made  in 
the  records  of  the  Patent  Office.  Upon  application  oj  the  registrant  and 
payment  oj  the  prescribed  jee,  the  Commissioner  jor  good  cause  may  permit 
any  registration  to  be  amended  or  to  be  disclaimed  in  part:  Provided,  That 
the  amendment  or  disclaimer  does  not  alter  materially  the  character  oj 
the  mark.  Appropriate  entry  shall  be  made  in  the  records  oj  the  Patent 
Office  and  upon  the  certificate  oj  registration  or,  ij  said  certificate  is  lost 
or  destroyed,  upon  a  certified  copy  thereoj. 

(e)  Copies  of  any  records,  books,  papers  or  drawings  belonging  to 
the  Patent  Office  relating  to  marks,  and  copies  of  [certificates  of] 
registrations,  when  authenticated  by  the  seal  of  the  Patent  Office 
and  certified  by  the  Commissioner,  or  in  his  name  by  [a  chief  of 
division]  an  employee  oj  the  Office  duly  designated  by  the  Commis¬ 
sioner,  shall  be  evidence  in  all  cases  wherein  the  originals  would  be 
evidence;  and  any  person  making  application  therefor  and  paying  the 
fee  required  by  law  shall  have  such  copies. 

(f)  Whenever  a  material  mistake  in  a  registration,  incurred  through 
the  fault  of  the  Patent  Office,  is  clearly  disclosed  by  the  records  of  the 
Office  a  certificate  stating  the  fact  and  nature  of  such  mistake  [,  signed 
by  the  Commissioner  and  sealed  with  the  seal  of  the  Patent  Office;] 
shall  be  issued  without  charge  and  recorded  and  a  printed  copy  thereof 
shall  be  attached  to  each  printed  copy  of  the  registration  [certificate] 
and  such  corrected  [certificate]  registration  shall  thereafter  have  the 
same  effect  as  if  the  same  had  been  originally  issued  in  such  corrected 
form,  or  in  the  discretion  of  the  Commissioner  a  new  certificate  of 
registration  may  be  issued  without  charge.  All  certificates  of  correc¬ 
tion  heretofore  issued  in  accordance  with  the  rules  of  the  Patent  Office 
and  the  registrations  to  which  they  are  attached  shall  have  the  same 
force  and  effect  as  if  such  certificates  and  their  issue  had  been  specific¬ 
ally  authorized  by  statute. 

******* 

Sec.  9.  [Each  registration  may  be  renewed  for  periods  of  20  years 
from  the  end  of  the  expiring  period  upon  the  filing  of  an  application 
therefor  accompanied  by  an  affidavit  by  the  registrant  stating  that 
the  mark  is  still  in  use  in  commerce  and  the  payment  of  the  renewal 
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fee  required  by  this  Act;  and  such  application  may  be  made  at  any 
time  within  6  months  before  the  expiration  of  the  period  for  which 
the  certificate  of  registration  was  issued  or  renewed,  or  it  may  be  made 
within  3  months  after  such  expiration  on  payment  of  the  additional 
fee  herein  provided.  [An  applicant  for  renewal  not  domiciled  in  the 
United  States  shall  be  subject  to  and  comply  with  the  provisions  of 
section  1(d)  hereof.]  (a)  Each  registration  may  be  renewed  for  periods 
of  twenty  years  from  the  end  of  the  expiring  period  upon  payment  of  the 
prescribed  fee  and  the  filing  of  a  verified  application  thereof,  setting  forth 
those  goods  or  services  recited  in  the  registration  on  or  in  connection  with 
which  the  mark  is  still  in  use  in  commerce  and  having  attached  thereto  a 
specimen  or  facsimile  showing  current  use  of  the  mark,  or  showing  that 
any  nonuse  is  due  to  special  circumstances  which  excuse  such  nonuse  and 
is  not  due  to  any  intention  to  abandon  the  mark.  Such  application  may 
be  made  at  any  time  within  six  months  before  the  expiration  of  the  period 
for  which  the  registration  was  issued  or  renewed,  or  it  may  be  made  within 
three  months  after  such  expiration  on  payment  of  the  additional  fee  herein 
provided. 

(b)  If  the  Commissioner  refuses  to  renew  the  registration,  he  shall 
notify  the  registrant  of  his  refusal  and  the  reasons  therefor. 

(c)  An  applicant  for  renewal  not  domiciled  in  the  United  States  shall 
be  subject  to  and  comply  with  the  provisions  of  section  1  (d)  hereof. 

Sec.  10.  A  registered  mark  or  a  mark  for  which  application  to 
register  has  been  filed  shall  be  assignable  with  the  goodwill  of  the 
business  in  which  the  mark  is  used,  or  with  that  part  of  the  goodwill 
of  the  business  connected  with  the  use  of  and  symbolized  by  the  mark, 
and  in  any  such  assignment  it  shall  not  be  necessary  to  include  the 
goodwill  of  the  business  connected  with  the  use  of  and  symbolized  by 
any  other  mark  used  in  the  business  or  by  the  name  or  style  under 
which  the  business  is  conducted:  | 'Provided ,  That  any  assigned  regis¬ 
tration  may  be  canceled  at  any  time  if  the  registered  mark  is  being 
used  by,  or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 
the  source  of  the  goods  or  services  in  connection  with  which  the  mark 
is  used,]  Assignments  shall  be  by  instruments  in  writing  duly  exe¬ 
cuted.  Acknowledgment  shall  be  prima  facie  evidence  of  the  execu¬ 
tion  of  an  assignment  and  when  recorded  in  the  Patent  Office  the 
record  shall  be  prima  facie  evidence  of  execution.  An  assignment 
shall  be  void  as  against  any  subsequent  purchaser  for  a  valuable  con¬ 
sideration  without  notice,  unless  it  is  recorded  in  the  Patent  Office 
within  3  months  after  the  date  thereof  or  prior  to  such  subsequent 
purchase.  [The  Commissioner  shall  keep  a  separate  record  of  such 
assignments  submitted  to  him  for  recording.]  A  separate  record  of 
assignments  submitted  for  recording  hereunder  shall  be  maintained  in  the 
Patent  Office. 

An  assignee  not  domiciled  in  the  United  States  shall  be  subject  to 
and  comply  with  the  provisions  of  section  1  (d)  hereof. 

******* 

PUBLICATION 

Sec.  12(a).  Upon  the  filing  of  an  application  for  registration  and 
payment  of  the  fee  herein  provided,  the  Commissioner  shall  refer  the 
application  to  the  examiner  in  charge  of  the  registration  of  marks,  who 
shall  cause  an  examination  to  be  made  and,  if  on  such  examination  it 
shall  appear  that  the  applicant  is  entitled  to  registration,  the  Com- 
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missioner  shall  cause  the  mark  to  be  published  in  the  Official  Gazette 
of  the  Patent  Office:  Provided,  That  m  the  case  of  an  applicant  claim~ 
ing  concurrent  use,  or  in  the  case  of  an  application  to  he  placed  in  an 
interference,  as  provided  for  in  section  16  of  this  Ad,  the  mark,  if  other¬ 
wise  registrable,  may  be  published  subject  to  the  determination  of  the 
rights  of  the  parties  to  such  proceedings. 

*  *  *  *  *  *  * 

(c)  A  registrant  of  a  mark  registered  under  the  provision  of  the  Act 
of  March  3,  1881,  or  the  Act  of  February  20,  1905,  may,  at  any  time 
prior  to  the  expiration  of  the  registration  thereof,  upon  the  payment  of 
the  prescribed  fee  file  with  the  Commissioner  an  affidavit  setting  forth 
those  goods  stated  in  the  registration  on  which  said  mark  is  in  use  in 
commerce  and  that  the  registrant  claims  the  benefits  of  this  Act  for 
said  mark.  The  Commissioner  shall  publish  notice  thereof  with  a 
reproduction  of  said  mark  in  the  Official  Gazette,  and  notify  the 
registrant  of  such  publication  and  of  the  requirement  for  the  affidavit 
of  use  or  nonuse  as  provided  for  in  subsection  (b)  of  section  8  of  this 
Act.  [This]  marks  published  under  this  subsection  shall  not  be  sub¬ 
ject  to  the  provisions  of  section  13  of  this  Act. 

OPPOSITION 

Sec.  13.  Any  person  who  believes  that  he  would  be  damaged  by  the 
registration  of  a  mark  upon  the  principal  register  may,  upon  payment 
of  the  required  fee,  file  a  verified  [notice  of]  opposition  in  the  Patent 
Office,  stating  the  grounds  therefor,  within  thirty  days  after  the  publi¬ 
cation  under  subsection  (a)  of  section  12  of  this  Act  of  the  mark 
sought  to  be  registered.  For  good  cause  shown,  the  time  for  filing 
[notice  of]  opposition  may  be  extended  by  the  Commissioner,  who 
shall  notify  the  applicant.  An  unverified  opposition  may  be  filed  by 
a  duly  authorized  attorney,  but  such  opposition  shall  be  null  and  void 
unless  verified  by  the  opposer  within  a  reasonable  time  after  such 
filing  to  be  fixed  by  the  Commissioner.  An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed  by  the  Commissioner. 

CANCELLATION 

Sec.  14.  [Any  person  who  believes  that  he  is  or  will  be  damaged  by 
the  registration  of  a  mark  on  the  principal  register  established  by  this 
Act,  or  under  the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
1905,  may  upon  the  payment  of  the  prescribed  fee,  apply  to  cancel 
said  registration — 

(a)  within  5  years  from  the  date  of  the  registration  of  the 
mark  under  this  Act;  or 

(b)  within  5  years  from  the  date  of  the  publication  under 
section  12(c)  hereof  of  a  mark  registered  under  the  Act  of  March 
3,  1881,  or  the  Act  of  February  20,  1905;  or 

(c)  at  any  time  if  the  registered  mark  becomes  the  common 
descriptive  name  of  an  article  or  substance  on  which  the  patent 
has  expired,  or  has  been  abandoned  or  its  registration  was  ob¬ 
tained  fraudulently  or  contrary  to  the  provisions  of  section  4  or 
of  subsections  (a),  (b),  or  (c)  of  section  2  of  this  Act  for  a  regis¬ 
tration  hereunder,  or  contrary  to  similar  prohibitory  provisions 
of  said  prior  Acts  for  a  registration  thereunder,  or  if  the  registered 
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mark  has  been  assigned  and  is  being  used  by,  or  with  the  permis¬ 
sion  of,  the  assignee  so  as  to  misrepresent  the  source  of  the  goods 
or  services  in  connection  with  which  the  mark  is  used,  or  if  the 
mark  was  registered  under  the  Act  of  March  3,  1881,  or  the  Act 
of  February  20,  1905,  and  has  not  been  published  under  the  pro¬ 
visions  of  subsection  (c)  of  section  12  of  this  Act;  or 

(d)  at  any  time  in  the  case  of  a  certification  mark  on  the  ground 
that  the  registrant  (1)  does  not  control,  or  is  not  able  legitimately 
to  exercise  control  over,  the  use  of  such  mark,  or  (2)  engages  in 
the  production  or  marketing  of  any  goods  or  services  to  which  the 
mark  is  applied,  or  (3)  permit  the  use  of  such  mark  for  other  pur¬ 
poses  than  as  a  certification  mark,  or  (4)  discriminate^  refuses 
to  certify  or  to  continue  to  certify  the  goods  or  services  of  any 
person  who  maintains  the  standards  or  conditions  which  such 
mark  certifies. 

Provided,  That  the  Federal  Trade  Commission  may  apply  to  cancel 
on  the  grounds  specified  in  subsections  (c)  and  (d)  of  this  section  any 
mark  registered  on  the  principal  register  established  by  this  Act,  and 
the  prescribed  fee  shall  not  be  required.]  A  verified  'petition  to  cancel 
a  registration  of  a  mark,  stating  the  grounds  relied  upon,  may,  upon 
payment  of  the  prescribed  fee,  be  filed  by  any  person  who  believes  that  he 
is  or  will  be  (damaged  by  the  registration  of  a  mark  on  the  principal 
register  established  by  this  Act,  or  under  the  Act  of  March  8,  1881,  or 
the  Act  of  February  20,  1905 — 

(a)  within  five  years  from  the  dale  of  the  registration  of  the  mark 
under  this  Act;  or 

(b)  within  five  years  from  the  date  of  publication  under  section 
12(c)  hereof  of  a  mark  registered  under  the  Act  of  March  8,  1881, 
or  the  Act  of  February  20,  1905;  or 

(c)  at  any  time  if  the  registered  mark  becomes  the  common  descrip¬ 
tive  name  of  an  article  or  substance,  or  has  been  abandoned,  or  its 
registration  was  obtained  fraudulently  or  contrary  to  the  provisions 
of  section  4  or  of  subsection  (a),  (b),  or  (c)  of  section  2  of  this  Act 
for  a  registration  hereunder,  or  contrary  to  similar  prohibitory 
provisions  of  said  prior  Acts  for  a  registration  thereunder,  or  if  the 
registered  mark  is  being  used  by,  or  with  the  permission  of,  the  regis¬ 
trant  so  as  to  misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used;  or 

(d)  at  any  time  if  the  mark  is  registered  under  the  Act  of  March  8, 
1881,  or  the  Act  of  February  20,  1905,  and  has  not  been  published 
under  the  provisions  of  subsection  (c)  of  section  12  of  this  Act;  or 

(e)  at  any  time  in  the  case  of  a  certification  mark  on  the  ground 
that  the  registrant  (1)  does  not  control,  or  is  not  able  legitimately  to 
exercise  control  over,  the  use  of  such  mark,  or  (2)  engages  in  the 
production  or  marketing  of  any  goods  or  services  to  which  the  certifica¬ 
tion  mark  is  applied,  or  (8)  permits  the  use  of  the  certification  mark 
for  purposes  other  than  to  certify,  or  (4)  discriminate ly  refuses  to 
certify  or  to  continue  to  certify  the  goods  or  services  of  any  person 
who  maintains  the  standards  or  conditions  which  such  mark  certifies. 

Provided,  That  the  Federal  Trade  Commission  may  apply  to  cancel  on 
the  grounds  specified  in  subsections  (c)  and  (e)  of  this  section  any  mark 
registered  on  the  principal  register  established  by  this  Act,  and  the  pre¬ 
scribed  fee  shall  not  be  required. 
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Sec.  15.  Except  on  a  ground  for  which  application  to  cancel  may 
be  filed  at  any  time  under  subsections  (c),  and  [(d), 3  ( e )  of  section  14 
of  this  Act,  and  except  to  the  extent,  if  any,  to  which  the  use  of  a 
mark  registered  on  the  principal  register  infringes  a  valid  right  ac¬ 
quired  under  the  law  of  any  State  or  Territory  by  use  of  a  mark  or 
trade  name  continuing  from  a  date  prior  to  the  date  of  the  publica¬ 
tion  under  this  Act  of  such  registered  mark,  the  right  of  the  registrant 
to  use  such  registered  mark  in  commerce  for  the  goods  or  services  on 
or  in  connection  with  which  such  registered  mark  has  been  in  con¬ 
tinuous  use  for  5  consecutive  years  subsequent  to  the  date  of  such 
registration  and  is  still  in  use  in  commerce,  shall  be  incontestable: 
Provided ,  That — 

******* 

(4)  no  incontestable  right  shall  be  acquired  in  a  mark  [or 
trade-name]  which  is  the  common  descriptive  name  of  any 
article  or  substance,  patented  or  otherwise. 

******* 

INTERFERENCE 

Sec.  16.  Whenever  application  is  made  for  the  registration  of  a 
mark  which  so  resembles  a  mark  previously  registered  by  another,  or 
for  the  registration  of  which  another  has  previously  made  application, 
as  to  be  likely  when  applied  to  the  goods  or  when  used  in  connection 
with  the  services  of  the  applicant  to  cause  confusion  or  mistake  or  to 
deceive  [purchasers],  the  Commissioner  may  declare  that  an  inter¬ 
ference  exists.  No  interference  shall  be  declared  between  an  appli¬ 
cation  and  the  registration  of  a  mark  the  right  to  the  use  of  which 
has  become  incontestable. 

******* 

Sec.  21.  [Any  applicant  for  registration  of  a  mark,  party  to  an 
interference  proceeding,  party  to  an  opposition  proceeding,  party  to 
an  application  to  register  as  a  lawful  concurrent  user,  party  to  a 
cancelation  proceeding,  or  any  registrant  who  has  filed  an  affidavit  as 
provided  in  section  8,  who  is  dissatisfied  with  the  decision  of  the  Com¬ 
missioner  or  the  Trademark  Trial  and  Appeal  Board  may  appeal  to 
the  United  States  Court  of  Customs  and  Patent  Appeals  or  may  pro¬ 
ceed  under  35  United  States  Code,  sections  145  and  146,  as  in  the 
case  of  applicants  for  patents,  under  the  same  conditions,  rules,  and 
procedure  as  are  prescribed  in  the  case  of  patent  appeals  or  proceed¬ 
ings  so  far  as  they  are  applicable:  Provided,  That  any  party  who  is 
satisfied  with  the  decision  of  the  Trademark  Trial  and  Appeal  Board 
shall,  upon  the  filing  of  an  appeal  to  the  Court  of  Customs  and  Patent 
Appeals  by  any  dissatisfied  party,  have  the  right  to  elect  to  have  all 
further  proceedings  under  35  United  States  Code,  section  146,  by 
election  as  provided  in  35  United  States  Code,  section  141.  The 
Commissioner  of  Patents  shall  not  be  a  necessary  party  to  an  inter 
partes  proceeding  under  35  United  States  Code,  section  146,  but  he 
shall  be  notified  of  the  filing  of  the  bill  by  the  clerk  of  the  court  in 
which  it  is  filed  and  the  Commissioner  shall  have  the  right  to  intervene 
in  the  action.]  (a)  ( 1 )  An  applicant  jor  registration  oj  a  mark,  party 
to  an  interference  proceeding,  party  to  an  opposition  proceeding,  party 
to  an  application  to  register  as  a  lawful  concurrent  user,  party  to  a 
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cancelation  proceeding ,  a  registrant  who  has  filed  an  afiidavit  as  provided 
in  section  8,  or  an  applicant  for  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Appeal  Board, 
may  appeal  to  the  United  States  Court  of  Customs  and  Patent  Appeals 
thereby  waiving  his  right  to  proceed  under  section  21(b)  hereof:  Pro¬ 
vided,  That  such  appeal  shall  be  dismissed  if  any  adverse  party  to  the 
proceeding,  other  than  the  Commissioner,  shall  within  twenty  days  after 
the  appellant  has  filed  notice  of  appeal  according  to  section  21  (a)  (2) 
hereof ,  files  notice  with  the  Commissioner  that  he  elects  to  have  all  further 
proceedings  conducted  as  provided  in  section  21(b)  hereof.  Thereupon 
the  appellant  shall  have  thirty  days  thereafter  within  which  to  file  a  civil 
action  under  said  section  21(b),  in  default  of  which  the  decision  appealed 
from  shall  govern  the  further  proceedings  in  the  case. 

(2)  When  an  appeal  is  taken  to  the  Lnited  States  Court  of  Customs 
and  Patent  Appeals,  the  appellant  shall  give  notice  thereof  to  the  Com¬ 
missioner,  and  shall  file  in  the  Patent  Office  his  reasons  of  appeal,  specifi¬ 
cally  set  forth  in  writing,  within  such  time  after  the  date  of  the  decision 
appealed  from,  not  less  than  sixty  days,  as  the  Commissioner  appoints. 

(8)  The  court  shall,  before  hearing  such  appeal,  give  notice  of  the  time 
and  place  of  the  hearing  to  the  Commissioner  and  the  parties  thereto. 
The  Commissioner  shall  transmit  to  the  court  certified  copies  of  all  the 
necessary  original  papers  and  evidence  in  the  case  specified  by  the  appel¬ 
lant  and  any  additional  papers  and  evidence  specified  by  the  appellee, 
and  in  an  ex  parte  case  the  Commissioner  shall  furnish  the  court  with 
the  grounds  of  the  decision  of  the  Patent  Office,  in  writing,  touching  all 
the  points  involved  by  the  reasons  of  appeal. 

(4)  The  court  shall  hear  and  determine  such  appeal  on  the  evidence 
produced  before  the  Patent  Office,  and  the  decision  shall  be  confined  to 
the  points  set  forth  in  the  reasons  of  appeal.  Upon  its  determination, 
the  court  shall  return  to  the  Commissioner  a  certificate  of  its  proceedings 
and  decision,  which  shall  be  entered  of  record  in  the  Patent  Office  and 
govern  the  further  proceedings  in  the  case. 

(b)(1)  Whenever  a  person  authorized  by  section  21  (a)  hereof  to  appeal 
to  the  United  States  Court  of  Customs  and  Patent  Appeals  is  dissatisfied 
with  the  decision  of  the  Commissioner  or  Trademark  Trial  and  Appeal 
Board,  said  person  may,  unless  appeal  has  been  taken  to  said  Court  of 
Customs  and  Patent  Appeals,  have  remedy  by  a  civil  action  if  commenced 
within  such  time  after  such  decision,  not  less  than  sixty  days,  as  the 
Commissioner  appoints  or  as  provided  in  section  21  (a).  The  court  may 
adjudge  that  an  applicant  is  entitled  to  a  registration  upon  the  applica¬ 
tion  involved,  that  a  registration  involved  should  be  canceled,  or  such 
other  matter  as  the  issues  in  the  proceeding  require,  as  the  facts  in  the 
case  may  appear.  Such  adjudication  shall  authorize  the  Commissioner 
to  take  any  necessary  action,  upon  compliance  with  the  requirements 
of  law. 

(2)  The  Commissioner  shall  not  be  made  a  party  to  an  inter  partes 
proceeding  under  this  subsection,  but  he  shall  be  notified  of  the  filing  of 
the  complaint  by  the  clerk  of  the  court  in  which  it  is  filed  and  shall  have 
the  right  to  intervene  in  the  action. 

(3)  In  all  cases  where  there  is  no  adverse  party,  a  copy  of  the  com¬ 
plaint  shall  be  served  on  the  Commissioner;  and  all  the  expenses  of  the 
proceedings  shall  be  paid  by  the  party  bringing  them,  whether  the  final 
decision  is  in  his  favor  or  not.  In  suits  brought  hereunder,  the  record 
in  the  Patent  Office  shall  be  admitted  on  motion  of  any  party,  upon  such 
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terms  and  conditions  as  to  costs,  expenses,  and  the  further  cross-examina¬ 
tion  of  the  witnesses  as  the  court  imposes,  without  prejudice  to  the  right 
of  any  party  to  take  further  testimony.  The  testimony  and  exhibits  of 
the  record  in  the  Patent  Office,  when  admitted,  shall  have  the  same  effect 
as  if  originally  taken  and  produced  in  the  suit. 

(4)  Where  there  is  an  adverse  party,  such  suit  may  be  instituted 
against  the  party  in  interest  as  shown  by  the  records  of  the  Patent  Oifice 
at  the  time  of  the  decision  complained  of,  but  any  party  in  interest  may 
become  a  party  to  the  action.  If  there  be  adverse  parties  residing  in  a 
plurality  of  districts  not  embraced  within  the  same  State,  or  an  adverse 
party  residing  in  a  foreign  country,  the  United  States  District  Court 
for  the  District  of  Columbia  shall  have  jurisdiction  and  may  issue  sum¬ 
mons  against  the  adverse  parties  directed  to  the  marshal  of  any  district 
in  which  any  adverse  party  resides.  Summons  against  adverse  parties 
residing  in  foreign  countries  may  be  served  by  publication  or  otherwise 
as  the  court  directs. 

******* 

TITLE  II— THE  SUPPLEMENTAL  REGISTER 
Sec.  23.  *  *  * 

******* 

Upon  a  proper  showing  by  the  applicant  that  he  [has  begun  the 
lawful  use  of  his  mark  in  foreign  commerce  and  that  he]  requires 
domestic  registration  as  a  basis  for  foreign  protection  of  his  mark,  the 
Commissioner  may  waive  the  requirement  of  a  full  year’s  use  and  may 
grant  registration  forthwith. 

CANCELLATION 

Sec.  24.  Marks  for  the  supplemental  register  shall  not  be  published 
for  or  be  subject  to  opposition,  but  shall  be  published  on  registration  in 
the  Official  Gazette  of  the  Patent  Office.  Whenever  any  person 
believes  that  he  is  or  will  be  damaged  by  the  registration  of  a  mark  on 
this  register  he  may  at  any  time,  upon  payment  of  the  prescribed  fee  and 
the  filing  of  a  verified  petition  stating  the  ground  therefor,  apply  to  the 
Commissioner  to  cancel  such  registration.  The  Commissioner  shall 
refer  such  application  to  the  Trademark  Trial  and  Appeal  Board 
which  shall  give  notice  thereof  to  the  registrant.  If  it  is  found  after  a 
hearing  before  the  Board  that  the  registrant  was  not  entitled  to  register 
the  mark  at  the  time  of  his  application  fo!r  registration  thereof,  or 
that  the  mark  is  not  used  by  the  registrant  or  has  been  abandoned, 
the  registration  shall  be  canceled  by  the  Commissioner. 

******* 

TITLE  III— NOTICE  OF  REGISTRATION 

Sec.  29.  Notwithstanding  the  provisions  of  section  22  hereof,  a 
registrant  of  a  mark  registered  [under  the  Act  of  March  3, 1881.  or  the 
Act  of  February  20,  1905,  or  on  the  principal  register  established  by 
this  Act  shall]  in  the  Patent  Office  may  give  notice  that  his  mark  is 
registered  by  displaying  with  the  mark  as  used  the  words  “Registered 
in  U.S.  Patent  Office”  or  “Reg.  U.S.  Pat.  Off.”  of  the  letter  R  enclosed 
with  a  circle,  thus  (§) ;  and  in  any  suit  for  infringement  under  this  Act 
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by  such  a  registrant  failing  [so  to  mark  goods  bearing  the  registered 
mark  or  by  a  registrant  under  the  Act  of  March  19,  1920,  or  by  the 
registrant  of  a  mark  on  the  supplemental  register  provided  by  t.hjg 
Act]  to  give  such  notice  of  registration,  no  profits  and  no  damages  shall 
be  recovered  under  the  provisions  of  this  Act  unless  defendant  had 
actual  notice  of  the  registration. 

TITLE  IV— CLASSIFICATION 

Sec.  30.  The  Commissioner  [shall]  may  establish  a  classification 
of  goods  and  services,  for  convenience  of  Patent  Office  administration, 
but  not  to  limit  or  extend  the  applicant’s  rights.  [The  applicant 
may  register  his  mark  in  one  application  for  any  or  all  of  the  goods 
or  services  included  in  one  class,  upon  or  in  connection  with  which 
he  is  actually  using  the  mark.  The  Commissioner  may  issue  a  single 
certificate  for  one  mark  registered  in  a  plurality  of  classes  upon 
payment  of  a  fee  equaling  the  sum  of  the  fees  for  each  registration 
m  each  class.]  The  applicant  may  file  an  application  to  register  a 
mark  for  any  or  all  of  the  goods  and  services  upon  or  in  connection  with 
which  he  is  actually  using  the  mark:  Provided,  That  when  such  goods  or 
services  fall  within  a  plurality  of  classes,  a  fee  equaling  the  sum  of  the 
fees  for  filing  an  application  in  each  class  shall  be  paid,  and  the  Com¬ 
missioner  may  issue  a  single  certificate  of  registration  for  such  mark. 
******* 

TITLE  VI— REMEDIES 

Sec.  32.  (1)  [Any  person  who  shall,  in  commerce,  (a)  use,  without 
the  consent  of  the  registrant,  any  reproduction,  counterfeit,  copy,  or 
colorable  imitation  of  any  registered  mark  in  connection  with  the  sale, 
offering  for  sale,  or  advertising  of  any  goods  or  services  on  or  in 
connection  with  which  such  use  is  likely  to  cause  confusion  or  mistake 
or  to  deceive  purchasers  as  to  the  source  of  origin  of  such  goods  or 
services;  or  (b)  reproduce,  counterfeit,  copy,  or  colorably  imitate  any 
such  mark  and  apply  such  reproduction,  counterfeit,  copy,  or  colorable 
imitation  to  labels,  signs,  prints,  packages,  wrappers,  receptacles,  or 
advertisements  intended  to  be  used  upon  or  in  connection  with  the  sale 
in  commerce  of  such  goods  or  services,  shall  be  liable  to  a  civil  action 
by  the  registrant  for  any  or  all  of  the  remedies  hereinafter  provided, 
except  that  under  subsection  (b)  hereof  the  registrant  shall  not  be 
entitled  to  recover  profits  or  damages  unless  the  acts  have  been 
committed  with  knowledge  that  such  mark  is  intended  to  be  used  to 
cause  confusion  or  mistake  or  to  deceive  purchasers.]  Any  person 
who  shall,  without  the  consent  of  the  registrant — 

(a)  Use  in  commerce  any  reproduction,  counterfeit,  copy,  or 
colorable  imitation  of  a  registered  mark  in  connection  with  the  sale, 
offering  for  sale,  distribution,  or  advertising  of  any  goods  or  services 
on  or  m  connection  with  which  such  use  is  likely  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive;  or 

(b)  Reproduce,  counterfeit,  copy  or  colorably  imitate  a  registered 
mark  and,  apply  such  reproduction,  counterfeit,  copy,  or  colorable 
imitation  to  labels,  signs,  prints,  packages,  wrappers,  receptacles, 
or  advertisements  intended  to  be  used  in  commerce  upon  or  in 
connection  with  the  sale,  offering  for  sale,  distribution,  or  advertising 
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of  goods  or  services  on  or  in  connection  with  which  such  use  is 
likely  to  cause  confusion,  or  to  cause  mistake,  or  to  deceive; 
shall  be  liable  in  a  civil  action  by  the  registrant  for  the  remedies  hereinafter 
provided.  Under  subsection  (b)  hereof,  the  registrant  shall  not  be  entitled 
to  recover  profits  or  damages  unless  the  acts  have  been  committed  with 
knowledge  that  such  imitation  is  intended  to  be  used  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive. 

(2)  Notwithstanding  any  other  provision  of  this  Act,  the  remedies 
given  to  the  owner  of  the  right  infringed  shall  be  limited  as  follows: 
******  * 

(b)  where  the  infringement  complained  of  is  contained  in  or  is  part 
of  paid  advertising  matter  in  a  newspaper,  magazine,  or  other  similar 
periodical  the  remedies  of  the  owner  of  the  right  infringed  as  against 
the  [published]  publisher  or  distributor  of  such  newspaper,  magazine, 
or  other  similar  periodical  shall  be  confined  to  an  injunction  against 
the  presentation  of  such  advertising  matter  in  future  issues  of  such 
newspapers,  magazines,  or  other  similar  periodical : 

******* 

Sec.  33.  (a)  Any  [certificate  of]  registration  issued  under  the  Act 
of  March  3,  1881,  or  the  Act  of  February  20,  1905,  or  of  a  mark 
registered  on  the  principal  register  provided  by  this  Act  and  owned 
by  a  party  to  an  action  shall  be  admissible  in  evidence  and  shall  be 
prima  facie  evidence  of  registrant's  exclusive  right  to  use  the  regis¬ 
tered  mark  in  commerce  on  the  goods  or  services  specified  in  the 
[certificate]  registration  subject  to  any  conditions  or  limitations  stated 
therein,  but  shall  not  preclude  an  opposing  party  from  proving  any 
legal  or  equitable  defense  or  defect  winch  might  have  been  asserted  rf 
such  mark  had  not  been  registered. 

(b)  If  the  right  to  use  the  registered  mark  has  become  incontestable 
under  section  15  hereof,  the  [certificate]  registration  shall  be  con¬ 
clusive  evidence  of  the  registrant’s  exclusive  right  to  use  the  registered 
mark  in  commerce  on  or  in  connection  with  the  goods  or  services 
specified  in  the  [certificate]  affidavit  filed  under  the  provisions  of  said 
section.  15  subject  to  any  conditions  or  limitations  stated  therein  except 
when  one  of  the  following  defenses  or  defects  is  established: 

******* 

(3)  That  the  registered  mark  [has  been  assigned  and]  is  being 
used,  by  or  with  the  permission  of  the  [assignee]  registrant  or  a 
person  m  privity  with  the  registrant,  so  as  to  misrepresent  the  source 
of  the  goods  or  services  in  connection  with  which  the  mark  is 
used;  or 

******* 

(5)  That  the  mark  whose  use  by  a  party  is  charged  as  an 
infringement  was  adopted  without  knowledge  of  the  registrant’s 
prior  use  and  has  been  continuously  used  by  such  party  or  those 
in  privity  with  him  from  a  date  prior  to  [the]  registration  of  the 
mark  under  this  Act  or  publication  of  the  registered  mark  under 
subsection  [(a)  or]  (c)  of  section  12  of  this  Act:  Provided,  how¬ 
ever,  That  this  defense  or  defect  shall  apply  only  for  the  area  in 
which  such  continuous  prior  use  is  proved;  or 

(6)  That  the  mark  whose  use  is  charged  as  an  infringement  was 
registered  and  used  prior  to  the  registration  under  this  Act  or 
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publication  under  subsection  [(a)  or]  (c)  of  section  12  of  this 
Act  of  the  registered  mark  of  the  registrant,  and  not  abandoned : 
Provided,  however,  That  this  defense  or  defect  shall  apply  [only 
where  the  said  mark  has  been  published  pursuant  to  subsection  (e) 
of  section  12  and  shall  apply]  only  for  the  area  in  which  the  mark 
was  used  prior  to  [the  date  of]  such  registration  or  such  publica¬ 
tion  of  the  registrant’s  mark  [under  subsection  (a)  or  (c)  of  section 
12  of  this  Act];  or 

******* 

Sec.  35.  When  a  violation  of  any  right  of  the  registrant  of  a  mark 
registered  in  the  Patent  Office  shall  have  been  established  in  any  civil 
action  arising  under  this  Act,  the  plaintiff  shall  be  entitled,  subject  to 
the  provisions  of  sections  29  and  [31(l)(b)j|  82,  and  subject  to  the 
principles  of  equity,  to  recover  (1)  defendant’s  profits,  (2)  any  damages 
sustained  by  the  plaintiff,  and  (3)  the  costs  of  the  action. 

******* 

TITLE  IX— INTERNATIONAL  CONVENTIONS 

******* 

Sec.  44  (b). 

[Persons  who  are  nationals  of,  domiciled  in,  or  have  a  bona  fide 
and  effective  business  or  commercial  establishment  in  any  foreign 
country,  which  is  a  party  to  (1)  the  International  Convention  for 
the  Protection  of  Industrial  Property,  signed  at  Paris  on  March  20, 
1883,  or  (2)  the  General  Inter- American  Convention  for  Trade-Mark 
and  Commercial  Protection  signed  at  Washington  on  February  20, 
1929,  or  (3)  any  other  convention  or  treaty  relating  to  trademarks, 
trade  or  commercial  names,  or  the  repression  of  unfair  competition  to 
which  the  United  States  is  a  party,  shall  be  entitled  to  the  benefits 
and  subject  to  the  provisions  of  this  Act  to  the  extent  and  under  the 
conditions  essential  to  give  effect  to  any  such  conventions  and  treaties 
so  long  as  the  United  States  shall  continue  to  be  a  party  thereto, 
except  as  provided  in  the  following  paragraphs  of  this  section.] 

Any  person  whose  country  oj  origin  is  a  party  to  any  convention  or 
treaty  relating  to  trademarks,  trade  or  commercial  names,  or  the  repression 
of  unfair  competition,  to  which  the  United  States  is  also  a  party,  or 
extends  reciprocal  rights  to  nationals  of  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  of  this  section  under  the  conditions  expressed 
herein  to  the  extent  necessary  to  give  effect  to  any  provision  of  such  con¬ 
vention,  treaty  or  reciprocal  law,  in  addition  to  the  rights  to  which  any 
owner  of  a  mark  is  otherwise  entitled  by  this  Act. 

******* 

(e)  A  mark  duly  registered  in  the  country  of  origin  of  the  foreign 
applicant  may  be  registered  on  the  principal  register  if  eligible,  other¬ 
wise  on  the  supplemental  register  herein  provided.  The  application 
therefor  shall  be  accompanied  by  a  certification  or  a  certified  copy  of 
the  [application  for  or]  registration  in  the  country  of  origin  of  the 
applicant. 
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TITLE  X— CONSTRUCTION  AND  DEFINITIONS 

Sec.  45.  In  the  construction  of  this  Act,  unless  the  contrary  is 
plainly  apparent  from  the  context — 

******* 

The  terms  “applicant”  and  “registrant”  embrace  the  legal  repre¬ 
sentatives,  predecessors,  and  successors  and  assigns  of  such  applicant 
or  registrant. 

*  *  *  *  *  *  * 

The  terms  “trade  name”  and  “commercial  name”  include  individual 
names  and  surnames,  firm  names  and  trade  names  used  by  manufac¬ 
turers,  industrialists,  merchants,  agriculturalists,  and  others  to 
identify  their  businesses,  vocations,  or  occupations;  the  names  or 
titles  lawfully  adopted  and  used  by  persons,  firms,  associations, 
corporations,  companies,  unions,  and  any  manufacturing,  industrial, 
commercial,  agricultural,  or  other  organization  engaged  in  trade  or 
commerce  and  capable  of  suing  and  being  sued  in  a  court  of  law. 

******* 

[The  term  “service  mark”  means  a  mark  used  in  the  sale  or  ad¬ 
vertising  of  services  to  identify  the  services  of  one  person  and  dis¬ 
tinguish  them  from  the  services  of  others  and  includes  without 
limitation  the  marks,  names,  symbols,  titles,  designations,  slogans, 
character  names,  and  distinctive  features  of  radio  or  other  advertising 
used  in  commerce.] 

The  term  “ service  mark ”  means  a  mark  used  in  the  sale  or  advertising 
of  services  to  identify  the  services  of  one  person  and  distinguish  them  from 
the  services  of  others.  Titles,  character  names,  and  other  distinctive 
features  of  radio  or  television  programs  may  be  registered  as  service 
marks  notwithstanding  that  they,  or  the  programs,  may  advertise  the 
goods  of  the  sponsor. 

******* 

For  the  purposes  of  this  Act  a  mark  shall  be  deemed  to  be  used  in 
commerce  (a)  on  goods  when  it  is  placed  in  any  manner  on  the  goods  or 
their  containers  or  the  displays  associated  therewith  or  on  the  tags  or 
labels  affixed  thereto  and  the  goods  are  sold  or  transported  in  com¬ 
merce  and  (b)  on  services  when  it  is  used  or  displayed  in  the  sale  or 
advertising  of  services  and  the  services  are  rendered  in  commerce[.], 
or  the  services  are  rendered  in  more  than  one  State  or  in  this  and  a  foreign 
country  and  the  person  rendering  the  services  is  engaged  in  commerce  in 
connection  therewith. 

******* 

The  [terms]  term  “colorable  imitation”  includes  any  mark  which 
bo  resembles  a  registered  mark  as  to  be  likely  to  cause  confusion  or 
mistake  or  to  deceive  [purchasers]. 

******* 

The  intent  of  this  Act  is  to  regulate  commerce  within  the  control  of 
Congress  by  making  actionable  the  deceptive  and  misleading  use  of 
marks  in  such  commerce;  to  protect  registered  marks  used  in  such 
[commence]  commerce  from  interference  by  State,  or  territorial 
legislation;  to  protect  persons  engaged  in  such  commerce  against 
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unfair  competition;  to  prevent  fraud  and  deception  in  such  commerce 
by  the  use  of  reproductions,  copies,  counterfeits,  or  colorable  imita¬ 
tions  of  registered  marks;  and  to  provide  rights  and  remedies  stipu¬ 
lated  by  treaties  and  conventions  respecting  trademarks,  trade  names, 
and  unfair  competition  entered  into  between  the  United  States  ana 
foreign  nations. 

******* 
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87th  CONGRESS 
2d  Session 


Calendar  No.  2073 

H.  R.  4333 

[Report  No.  2107] 


IN  THE  SENATE  0E  THE  UNITED  STATES 

September  19  (legislative  day,  September  16),  1961 
Read  twice  and  referred  to  the  Committee  on  the  Judiciary 

September  18, 1962 

Reported  by  Mr.  McClellan,  without  amendment 


AN  ACT 

To  amend  the  Act  entitled  “An  Act  to  provide  for  the  regis¬ 
tration  and  protection  of  trademarks  used  in  commerce,  to 
carry  out  the  provisions  of  certain  international  conventions, 
and  for  other  purposes”,  approved  July  5,  1946,  as  amended. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa - 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  paragraph  (1)  of  subsection  (a)  of  section  1  of  the 

4  Act  entitled  “An  Act  to  provide  for  the  registration  and 

5  protection  of  trademarks  used  in  commerce,  to  carry  out  the 

6  provisions  of  certain  international  conventions,  and  for  other 

7  purposes”,  approved  July  5,  1946  (60  Stat.  427),  as 

B  amended,  is  amended  by  striking  the  words  “as  might  be 

9  calculated  to  deceive”  and  inserting  in  lieu  thereof  “as  to 
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1  be  likely,  when  applied  to  the  goods  of  such  other  person,  to 

2  cause  confusion,  or  to  cause  mistake,  or  to  deceive”;  and 
^  by  striking  the  words  “or  services”  from  the  proviso  thereof. 

4  Sec.  2.  Subsection  (d)  of  section  2  is  amended  by 

5  striking  the  language  beginning  with  the  word  “confusion”, 

6  first  appearance,  and  ending  with  the  word  “herewith”  at 

7  the  end  of  said  subsection  and  inserting  in  lieu  thereof  the 

8  following:  “confusion,  or  to  cause  mistake,  or  to  deceive: 

9  Provided,  That  when  the  Commissioner  determines  that 
confusion,  mistake,  or  deception  is  not  likely  to  result  from 

11  the  continued  use  by  more  than  one  person  of  the  same 

12  or  similar  marks  under  conditions  and  limitations  as  to  the 

13  mode  or  place  of  use  of  the  marks  or  the  goods  in  connec- 

14  tion  with  which  such  marks  are  used,  concurrent  registrations 

15  may  be  issued  to  such  persons  when  they  have  become 

16  entitled  to  use  such  marks  as  a  result  of  their  concurrent 

17  r  lawful  use  in  commerce  prior  to  (i)  the  earliest  of  the 

18  filing  dates  of  the  applications  pending  or  of  any  registra- 

19  tion  issued  under  this  Act;  or  (ii)  July  5,  1947,  in  the  case 

20  of  registrations  previously  issued  under  the  Act  of  March  3, 

21  1881,  or  February  20,  1905,  and  continuing  in  full  force  and 

22  effect  on  that  date;  or  (iii)  July  5,  1947,  in  the  case  of 

23  applications  filed  under  the  Act  of  February  20,  1905,  and 

24  registered  after  July  5,  1947.  Concurrent  registrations  may 
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also  be  issued  by  the  Commissioner  when  a  court  of  compe¬ 
tent  jurisdiction  has  finally  determined  that  more  than  one 
person  is  entitled  to  use  the  same  or  similar  marks  in  com¬ 
merce.  In  issuing  concurrent  registrations,  the  Commissioner 
shall  prescribe  conditions  and  limitations  as  to  the  mode  or 
place  of  use  of  the  mark  or  the  goods  in  connection  with 
which  such  mark  is  registered  to  the  respective  persons.” 

Sec.  3.  Section  6  is  amended  by  striking  the  entire  sec¬ 
tion  and  inserting  in  lieu  thereof  the  following: 

“Sec.  6.  (a)  The  Commissioner  may  require  the  appli¬ 
cant  to  disclaim  an  unregistrable  component  of  a  mark  other¬ 
wise  registrable.  An  applicant  may  voluntarily  disclaim  a 
component  of  a  mark  sought  to  be  registered. 

“(b)  No  disclaimer,  including  those  made  under 
paragraph  (d)  of  section  7  of  this  Act,  shall  prejudice  or 
affect  the  applicant’s  or  registrant’s  rights  then  existing  or 
thereafter  arising  in  the  disclaimed  matter,  or  his  right  of 
registration  on  another  application  if  the  disclaimed 
matter  be  or  shall  have  become  distinctive  of  his  goods  or 
services.” 

Sec.  4.  The  first  sentence  of  subsection  (a)  of  section 
7  is  amended  by  striking  therefrom  the  word  “either”;  by 
striking  the  words  “name  printed”  and  inserting  in  lieu 
thereof  the  words  “signature  placed”;  by  striking  the  words 
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“and  attested  by  an  assistant  commissioner  or  by  one  of  the 
law  examiners  duly  designated  by  the  Commissioner/’  and 
by  striking  the  words  “and  a  record  thereof,  together  with 
printed  copies  of  the  drawing  and  statement  of  the  appli¬ 
cant,  shall  be  kept  in  books  for  that  purpose”  and  inserting 
in  lieu  thereof  the  words  “,  and  a  record  thereof  shall  be 
kept  in  the  Patent  Office.”  The  second  sentence  of  subsec¬ 
tion  (a)  of  section  7  is  amended  by  striking  therefrom  the 
word  “certificate”  and  inserting  the  word  “registration”  in 
lieu  thereof;  by  striking  therefrom  the  words  “the  drawing 
of” ;  and  by  striking  the  words  “the  grant  of”. 

Subsection  (d)  of  section  7  is  amended  by  striking  the 
entire  subsection  and  inserting  in  lieu  thereof  the  following: 
“Upon  application  of  the  registrant  the  Commissioner  may 
permit  any  registration  to  be  surrendered  for  cancelation, 
and  upon  cancelation  appropriate  entry  shall  be  made  in 
the  records  of  the  Patent  Office.  Upon  application  of  the 
registrant  and  payment  of  the  prescribed  fee,  the  Com¬ 
missioner  for  good  cause  may  permit  any  registration  to 
be  amended  or  to  be  disclaimed  in  part:  Provided,  That 
the  amendment  or  disclaimer  does  not  alter  materially  the 
character  of  the  mark.  Appropriate  entry  shall  be  made 
in  the  records  of  the  Patent  Office  and  upon  the  certificate 
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of  registration  or,  if  said  certificate  is  lost  or  destroyed, 
upon  a  certified  copy  thereof.” 

Subsection  (e)  of  section  7  is  amended  bv  striking  the 
words  “certificates  of” ;  by  adding  an  “s”  to  the  word  “regis¬ 
tration”;  and  striking  the  words  “a  chief  of  division”  and 
inserting  in  lieu  thereof  “an  employee  of  the  Office”. 

Subsection  (f)  of  section  7  is  amended  by  striking  from 
the  first  sentence  the  words  “,  signed  by  the  Commissioner 
and  sealed  with  the  seal  of  the  Patent  Office”;  by  striking 
the  word  “certificate”,  second  occurrence;  and  by  striking 
the  word  “certificate”,  third  occurrence,  and  inserting  the 
word  “registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking  the  entire 
section  and  inserting  in  lieu  thereof  the  following: 

“Sec.  9.  (a)  Each  registration  may  be  renewed  for 
periods  of  twenty  years  from  the  end  of  the  expiring  period 
upon  payment  of  the  prescribed  fee  and  the  filing  of  a  veri¬ 
fied  application  therefor,  setting  forth  those  goods  or  services 
recited  in  the  registration  on  or  in  connection  with  which 
the  mark  is  still  in  use  in  commerce  and  having  attached 
thereto  a  specimen  or  facsimile  showing  current  use  of 
the  mark,  or  showing  that  any  nonuse  is  due  to  special  cir¬ 
cumstances  which  excuse  such  nonuse  and  it  is  not  due  to  any 
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1  intention  to  abandon  the  mark.  Such  application  may  be 

2  made  at  any  time  within  six  months  before  the  expiration  of 

3  the  period  for  which  the  registration  was  issued  or  renewed, 

4  or  it  may  be  made  within  three  months  after  such  expiration 

5  on  payment  of  the  additional  fee  herein  prescribed. 

6  “  (b)  If  the  Commissioner  refuses  to  renew  the  regis- 

7  tration,  he  shall  notify  the  registrant  of  his  refusal  and  the 

8  reasons  therefor. 

9  “  (c)  An  applicant  for  renewal  not  domiciled  in  the 

10  United  States  shall  be  subject  to  and  comply  with  the  pro- 

11  visions  of  section  1  (d)  hereof.” 

12  Sec.  6.  Section  10  is  amended  by  changing  the  colon 

13  following  the  word  “conducted”  to  a  period  and  striking  the 

14  words  “ Provided ,  That  any  assigned  registration  may  be 

15  canceled  at  any  time  if  the  registered  mark  is  being  used  by, 

16  or  with  the  permission  of,  the  assignee  so  as  to  misrepresent 

17  the  source  of  the  goods  or  services  in  connection  with  which 

18  the  mark  is  used”;  and  striking  the  sentence  “The  Commis- 

19  sioner  shall  keep  a  separate  record  of  such  assignments  sub- 

20  mitted  to  him  for  recording.”  and  inserting  in  lieu  thereof 

21  “A  separate  record  of  assignments  submitted  for  recording 

22  hereunder  shall  be  maintained  in  the  Patent  Office.” 

23  Sec.  7.  Subsection  (a)  of  section  12  is  amended  by 

24  changing  the  period  at  the  end  thereof  to  a  colon  and  insert- 

25  ing  after  the  colon  the  following :  “ Provided ,  That  in  the  case 
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of  an  applicant  claiming  concurrent  use,  or  in  the  case  of  an 
application  to  be  placed  in  an  interference  as  provided  for  in 
section  16  of  this  Act,  the  mark,  if  otherwise  registrable, 
may  be  published  subject  to  the  determination  of  the  rights 
of  the  parties  to  such  proceedings.,, 

Subsection  (c)  of  section  12  is  amended  by  striking 
therefrom  the  first  word  of  the  last  sentence  and  inserting  in 
lieu  thereof  the  words  “Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking  the  words 
“notice  of”  each  occurrence,  and  by  adding  at  the  end  thereof 
the  following  sentence:  “An  opposition  may  be  amended 
under  such  conditions  as  may  be  prescribed  by  the  Com¬ 
missioner.” 

Sec.  9.  Section  14  is  amended  by  striking  said  section 
in  its  entirety  and  inserting  in  lieu  thereof  the  following: 

“Sec.  14.  A  verified  petition  to  cancel  a  registration  of 
a  mark,  stating  the  grounds  relied  upon,  may,  upon  payment 
of  the  prescribed  fee,  be  filed  by  any  person  who  believes 
that  he  is  or  will  be  damaged  by  the  registration  of  a  mark 
on  the  principal  register  established  by  this  Act,  or  under  the 
Act  of  March  3,  1881,  or  the  Act  of  February  20,  1905— 

“  (a)  within  five  years  from  the  date  of  the  regis- 

< 

tration  of  the  mark  under  this  Act ;  or 

“(b)  within  five  years  from  the  date  of  publica¬ 
tion  under  section  12  (c)  hereof  of  a  mark  registered 
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under  the  Act  of  March  3,  1881,  or  the  Act  of  February 
20,  1905 ;  or 

“(c)  at  any  time  if  the  registered  mark  becomes 
the  common  descriptive  name  of  an  article  or  substance, 
or  has  been  abandoned,  or  its  registration  was  obtained 
fraudulently  or  contrary  to  the  provisions  of  section  4 
or  of  subsections  (a),  (b),  or  (c)  of  section  2  of  this 
Act  for  a  registration  hereunder,  or  contrary  to  similar 
prohibitory  provisions  of  said  prior  Acts  for  a  registra,- 
tion  thereunder,  or  if  the  registered  mark  is  being  used 
by,  or  with  the  permission  of,  the  registrant  so  as  to 
misrepresent  the  source  of  the  goods  or  services  in  con¬ 
nection  with  which  the  mark  is  used;  or 

“(d)  at  any  time  if  the  mark  is  registered  under 
the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
1905,  and  has  not  been  published  under  the  provisions 
of  subsection  (c)  of  section  12  of  this  Act;  or 

“(e)  at  any  time  in  the  case  of  a  certification  mark 
on  the  ground  that  the  registrant  ( 1 )  does  not  control, 
or  is  not  able  legitimately  to  exercise  control  over,  the 
use  of  such  mark,  or  (2)  engages  in  the  production  or 
marketing  of  any  goods  or  services  to  which  the  certi¬ 
fication  mark  is  applied,  or  (3)  permits  the  use  of  the 
certification  mark  for  purposes  other  than  to  certify,  or 
(4)  discriminately  refuses  to  certify  or  to  continue  to 
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certify  the  goods  or  services  of  any  person  who  main¬ 
tains  the  standards  or  conditions  which  such  mark 
certifies : 

“Provided,  That  the  Federal  Trade  Commission  may  apply 
to  cancel  on  the  grounds  specified  in  subsections  (c)  and  (e) 
of  this  section  any  mark  registered  on  the  principal  register 
established  by  this  Act,  and  the  prescribed  fee  shall  not  be 
required.” 

Sec.  10.  Section  15  is  amended  by  striking  “(c)  and 
(d)  ”  in  the  first  paragraph  and  inserting  in  lieu  thereof  the 
following:  “(c)  and  (e)”. 

Section  15  is  amended  by  striking  “or  trade  name”  from 
paragraph  numbered  (4) . 

Sec.  11.  Section  16  is  amended  by  striking  therefrom 
the  word  “purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking  the  entire 
section,  and  inserting  in  lieu  thereof  the  following: 

“Sec.  21.  (a)  (1)  An  applicant  for  registration  of  a 
mark,  party  to  an  interference  proceeding,  party  to  an  op¬ 
position  proceeding,  party  to  an  application  to  register  as  a 
lawful  concurrent  user,  party  to  a  cancellation  proceeding, 
a  registrant  who  has  filed  an  affidavit  as  provided  in  section 
8,  or  an  applicant  for  renewal,  who  is  dissatisfied  with  the 
decision  of  the  Commissioner  or  Trademark  Trial  and  Ap- 
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peal  Board,  may  appeal  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals  thereby  waiving  his  right  to 
proceed  under  section  21(b)  hereof:  Provided,  That  such 
appeal  shall  be  dismissed  if  any  adverse  party  to  the  pro¬ 
ceeding,  other  than  the  Commissioner,  shall,  within  twenty 
days  after  the  appellant  has  filed  notice  of  appeal  according 
to  section  21  (a)  (2)  hereof,  files  notice  with  the  Commis¬ 
sioner  that  he  elects  to  have  all  further  proceedings  con¬ 
ducted  as  provided  in  section  21(b)  hereof.  Thereupon 
the  appellant  shall  have  thirty  days  thereafter  within  which 
to  file  a  civil  action  under  said  section  21  (b) ,  in  default  of 
which  the  decision  appealed  from  shall  govern  the  further 
proceedings  in  the  case. 

“(2)  When  an  appeal  is  taken  to  the  United  States 
Court  of  Customs  and  Patent  Appeals,  the  appellant  shall 
give  notice  thereof  to  the  Commissioner,  and  shall  file  in 
the  Patent  Office  his  reasons  of  appeal,  specifically  set  forth 
in  writing,  within  such  time  after  the  date  of  the  decision 
appealed  from,  not  less  than  sixty  days,  as  the  Commissioner 
appoints. 

“(3)  The  court  shall,  before  hearing  such  appeal,  give 
notice  of  the  time  and  place  of  the  hearing  to  the  Commis¬ 
sioner  and  the  parties  thereto.  The  Commissioner  shall 
transmit  to  the  court  certified  copies  of  all  the  necessary 
original  papers  and  evidence  in  the  case  specified  by  the 
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appellant  and  any  additional  papers  and  evidence  specified 
by  the  appellee,  and  in  an  ex  parte  case  the  Commissioner 
shall  furnish  the  court  with  the  grounds  of  the  decision  of 
the  Patent  Office,  in  writing,  touching  all  the  points  involved 
by  the  reasons  of  appeal. 

“  (4)  The  court  shall  hear  and  determine  such  appeal 
on  the  evidence  produced  before  the  Patent  Office,  and  the 
decision  shall  be  confined  to  the  points  set  forth  in  the 
reasons  of  appeal.  Upon  its  determination,  the  court  shall 
return  to  the  Commissioner  a  certificate  of  its  proceedings 
and  decision,  which  shall  be  entered  of  record  in  the  Patent 
Office  and  govern  the  further  proceedings  in  the  case. 

“(b)  (1)  Whenever  a  person  authorized  by  section  21 
(a)  hereof  to  appeal  to  the  United  States  Court  of  Customs 
and  Patent  Appeals  is  dissatisfied  with  the  decision  of  the 
Commissioner  or  Trademark  Trial  and  Appeal  Board,  said 
person  may,  unless  appeal  has  been  taken  to  said  Court  of 
Customs  and  Patent  Appeals,  have  remedy  by  a  civil  action 
if  commenced  within  such  time  after  such  decision,  not  less 
than  sixty  days,  as  the  Commissioner  appoints  or  as  provided 
in  section  21  (a) .  The  court  may  adjudge  that  an  applicant 
is  entitled  to  a  registration  upon  the  application  involved, 
that  a  registration  involved  should  be  canceled,  or  such  other 
matter  as  the  issues  in  the  proceeding  require,  as  the  facts  in 
the  case  may  appear.  Such  adjudication  shall  authorize  the 
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Commissioner  to  take  any  necessary  action,  upon  compliance 
with  the  requirements  of  law. 

“  (2)  The  Commissioner  shall  not  be  made  a  party  to  an 
inter  partes  proceeding  under  this  subsection,  but  he  shall 
be  notified  of  the  filing  of  the  complaint  by  the  clerk  of 
the  court  in  which  it  is  filed  and  shall  have  the  right  to 
intervene  in  the  action. 

“(3)  In  all  cases  where  there  is  no  adverse  party,  a 
copy  of  the  complaint  shall  be  served  on  the  Commissioner; 
and  all  the  expenses  of  the  proceedings  shall  be  paid  by 
the  party  bringing  them,  whether  the  final  decision  is  in 
his  favor  or  not.  In  suits  brought  hereunder,  the  record  in 
the  Patent  Office  shall  he  admitted  on  motion  of  any  party, 
upon  such  terms  and  conditions  as  to  costs,  expenses,  and 
the  further  cross-examination  of  the  witnesses  as  the  court 
imposes,  without  prejudice  to  the  right  of  any  party  to  take 
further  testimony.  The  testimony  and  exhibits  of  the  record 
in  the  Patent  Office,  when  admitted,  shall  have  the  same 
effect  as  if  originally  taken  and  produced  in  the  suit. 

“(4)  Where  there  is  an  adverse  party,  such  suit  may 
be  instituted  against  the  party  in  interest  as  shown  by  the 
records  of  the  Patent  Office  at  the  time  of  the  decision  com¬ 
plained  of,  but  any  party  in  interest  may  become  a  party 
to  the  action.  If  there  be  adverse  parties  residing  in  a 
plurality  of  districts  not  embraced  within  the  same  State. 
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or  an  adverse  party  residing  in  a  foreign  country,  the  United 
States  District  Court  for  the  District  of  Columbia  shall  have 
jurisdiction  and  may  issue  summons  against  the  adverse 
parties  directed  to  the  marshal  of  any  district  in  which  any 
adverse  party  resides.  Summons  against  adverse  parties 
residing  in  foreign  countries  may  be  served  by  publication 
or  otherwise  as  the  court  directs.” 

Sec.  13.  Section  23  is  amended  by  striking  from  the 
last  paragraph  thereof  the  words  “has  begun  the  lawful  use 
of  his  mark  in  foreign  commerce  and  that  he”. 

Sec.  14.  Section  24  is  amended  by  inserting  in  the 
second  sentence  thereof,  following  the  word  “time”,  the 
following:  upon  payment  of  the  prescribed  fee  and  the 

filing  of  a  verified  petition  stating  the  ground  therefor,” ;  and 
inserting  in  the  third  sentence  following  the  word  “Board” 
the  word  “which”. 

Sec.  15.  Section  29  is  amended  by  deleting  the  follow¬ 
ing:  “under  the  Act  of  March  3,  1881,  or  the  Act  of  Feb¬ 
ruary  20,  1905,  or  on  the  principal  register  established  by 
this  Act,  shall”  and  inserting  in  lieu  thereof  the  following: 
“in  the  Patent  Office,  may”;  and  by  deleting  “so  to  mark 
goods  bearing  the  registered  mark,  or  by  a  registrant  under 
the  Act  of  March  19,  1920,  or  by  the  registrant  of  a  mark 
on  the  supplemental  register  provided  by  this  Act”  and  in¬ 
serting  in  lieu  thereof  “to  give  such  notice  of  registration,”. 
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Sec.  16.  Section  30  is  amended  by  striking  the  word 
“shall”  in  the  first  sentence  and  inserting  in  lieu  thereof  the 
word  “may”;  and  by  striking  therefrom  all  of  said  section 
except  the  first  sentence  thereof  and  inserting  in  lieu  thereof 
the  following:  “The  applicant  may  file  an  application  to 
register  a  mark  for  any  or  all  of  the  goods  and  services  upon 
or  in  connection  with  which  he  is  actually  using  the  mark : 
Provided ,  That  when  such  goods  or  services  fall  within  a 
plurality  of  classes,  a  fee  equaling  the  sum  of  the  fees  for 
filing  an  application  in  each  class  shall  be  paid,  and  the  Com¬ 
missioner  may  issue  a  single  certificate  of  registration  for 
such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is  amended  by 
striking  the  entire  subsection  and  inserting  in  lieu  thereof 
the  following: 

“Any  person  who  shall,  without  the  consent  of  the 
registrant — 

“  (a)  use  in  commerce  any  reproduction,  counter¬ 
feit,  copy,  or  colorable  imitation  of  a  registered  mark  in 
connection  with  the  sale,  offering  for  sale,  distribution,  or 
advertising  of  any  goods  or  services  on  or  in  connection 
with  which  such  use  is  likely  to  cause  confusion,  or  to 
cause  mistake,  or  to  deceive ;  or 

“(b)  reproduce,  counterfeit,  copy,  or  colorably  imi- 
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tate  a  registered  mark  and  apply  such  reproduction, 
counterfeit,  copy,  or  colorable  imitation  to  labels,  signs, 
prints,  packages,  wrappers,  receptacles  or  advertise¬ 
ments  intended  to  be  used  in  commerce  upon  or  in  con¬ 
nection  with  the  sale,  offering  for  sale,  distribution,  or 
advertising  of  goods  or  services  on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion,  or  to  cause 
mistake,  or  to  deceive. 

shall  be  liable  in  a  civil  action  by  the  registrant  for  the 
remedies  hereinafter  provided.  Under  subsection  (b)  hereof, 
the  registrant  shall  not  be  entitled  to  recover  profits  or  dam¬ 
ages  unless  the  acts  have  been  committed  with  knowledge 
that  such  imitation  is  intended  to  be  used  to  cause  confusion, 
or  to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section  32  is 
amended  by  striking  the  word  “published”  and  inserting  in 
lieu  thereof  the  word  “publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is  amended  by 
striking  therefrom  the  words  “certificate  of”  in  the  first 
line,  and  changing  “certificate”,  second  appearance,  to  regis¬ 
tration”. 

Subsection  (b)  of  section  33  is  amended  by  striking 
the  word  “certificate”,  first  appearance,  and  inserting  the 
word  “registration”  in  lieu  thereof  and  by  striking  therefrom 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


16 


the  word  “certificate”,  second  appearance,  and  inserting  in 
lieu  thereof  “affidavit  filed  under  the  provisions  of  said  sec¬ 
tion  15”. 

Paragraph  (3)  of  subsection  (b)  of  section  33  is 

amended  by  striking  therefrom  the  words  “has  been  assigned 
and”;  and  by  striking  therefrom  the  word  “assignee”  and 
inserting  in  lieu  thereof  the  words  “registrant  or  a  person 
in  privity  with  the  registrant”. 

Paragraph  (5)  of  subsection  (b)  of  section  33  is 

amended  by  striking  therefrom  the  word  “the”  following 
the  words  “date  prior  to”  and  inserting  in  lieu  thereof  the 
words  “registration  of  the  mark  under  this  Act  or”;  by 
striking  therefrom  “(a)  or”  following  the  word  “subsec¬ 
tion”;  and  by  changing  the  period  to  “;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section  33  is 

amended  by  inserting  the  words  “registration  under  this 
Act  or”  after  the  word  “the”,  second  appearance;  by 
striking  therefrom  “  (a)  or”  following  the  word  “subsec¬ 
tion”,  first  appearance;  by  striking  from  the  proviso  the 
words  “only  where  the  said  mark  has  been  published  pur¬ 
suant  to  subsection  (c)  of  section  12  and  shall  apply”; 
by  striking  the  words  “the  date  of”  following  the  words 
“prior  to”  in  said  proviso  and  inserting  in  lieu  thereof  “such 
registration  or  such”;  by  striking  therefrom  the  words  “under 
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subsection  (a)  or  (c)  of  section  12  of  this  Act”;  and  by 
changing  the  period  to  “;  or”. 

Sec.  19.  Section  35  is  amended  by  striking  “31(1) 
(b)  ”  and  inserting  in  lieu  thereof  “32”. 

Sec.  20.  Subsection  (b)  of  section  44  is  amended  by 
striking  said  subsection  in  its  entirety  and  inserting  in  lieu 
thereof  the  following: 

“  (b)  Any  person  whose  country  of  origin  is  a  party 
to  any  convention  or  treaty  relating  to  trademarks,  trade  or 
commercial  names,  or  the  repression  of  unfair  competition, 
to  which  the  United  States  is  also  a  party,  or  extends  re¬ 
ciprocal  rights  to  nationals  of  the  United  States  by  law,  shall 
be  entitled  to  the  benefits  of  this  section  under  the  conditions 
expressed  herein  to  the  extent  necessary  to  give  effect  to  any 
provision  of  such  convention,  treaty  or  reciprocal  law,  in  ad¬ 
dition  to  the  rights  to  which  any  owner  of  a  mark  is  other¬ 
wise  entitled  by  this  Act.” 

Subsection  (e)  of  section  44  is  amended  by  inserting 
after  the  word  “a”  in  the  second  sentence  the  words  “certifi¬ 
cation  or  a”;  and  by  striking  from  said  second  sentence  the 
words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows:  The  sixth 
paragraph  of  said  section,  relating  to  the  definition  of  “ap- 
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plicant,  registrant”,  is  amended  by  changing  “and”,  second 
appearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relating  to  the 
meaning  of  the  terms  “trade  name”  and  “commercial  name”, 
is  amended  by  inserting  a  comma  between  the  words  “com¬ 
mercial”  and  “agricultural”. 

The  eleventh  paragraph  of  said  section,  being  the  defini¬ 
tion  of  “service  mark”,  is  amended  by  striking  the  definition 
in  its  entirety  and  inserting  in  lieu  thereof : 

“The  term  ‘service  mark’  means  a  mark  used  in  the  sale 
or  advertising  of  services  to  identify  the  services  of  one 
person  and  distinguish  them  from  the  services  of  others. 
Titles,  character  names  and  other  distinctive  features  of 
radio  or  television  programs  may  be  registered  as  service 
marks  notwithstanding  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.”* 

The  fifteenth  paragraph  of  said  section,  relating  to  use 
in  commerce,  is  amended  by  changing  the  period  at  the  end 
of  said  paragraph  to  a  comma  and  adding  the  words  “or 
the  services  are  rendered  in  more  than  one  State  or  in  this 
and  a  foreign  country  and  the  person  rendering  the  services 
is  engaged  in  commerce  in  connection  therewith.” 

The  seventeenth  paragraph  of  said  section,  relating  to 
the  meaning  of  the  term  “colorable  imitation”,  is  amended 
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1  by  changing  “terms”  to  “term”  and  deleting  the  word  “pur- 

2  chasers”  at  the  end  thereof. 

3  The  final  paragraph  of  said  section  is  amended  by  strik- 

4  ing  therefrom  the  word  “commence”  and  inserting  in  lieu 

5  thereof  the  word  “commerce”. 

Passed  the  House  of  Representatives  September  18, 1961. 

Attest:  RALPH  R.  ROBERTS, 

Clerk. 
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FORESTRY.  Sen.  Morse  Inserted  his  recent  speech  in  which  he  expressed  concen 
over  the  effects  of  timber  imports  from  Canada,  pp.  19273-5 

The  Interior  and  Insular  Affairs  Committee  reported  with  amendments  S.  , 
to  provide  for  the  establishment  of  the  Canyonlands  National  Park,  Utah/(S. 
v  ept.  2121)  (p.  19262).  Sen.  Moss  criticized  Sen.  Bennett  for  opposing 
and  urged  its  enactment  (p.  19323). 


,11 


.his 


12.  TRAN 
Act 


differed 


i  TAT ION.  Passed  with  amendments  R.  R.  11586,  to  amend  the  Merchant  Marine 
as  to  make  permanent  a  temporary  increase  in  the  maximum  construction 
r^tial  subsidy  that  may  be  paid  under  the  act  (pp.  19288  ,/19291-2)  . 
greed  td\an  amendment  by  Sen.  Neuberger  to  amend  the  Jones  Acx  so  as  to  elimi¬ 
nate  a  proVision  which  prohibits  the  shipment  of  lumber  frony'the  U  S.  to  Puer¬ 
to  Rico  in  Other  than  American  vessels  (pp.  19291-2). 


13.  D.  C,  APPROPRIATION  BILL,  1963.  A  subcommittee  of  the 
approved  for  full\  committee  consideration  with  amendmei 
12276.  p.  D882 


>ropriations  Committee 
:s  this  bill,  H.  R. 


) 


14.  WATERSHEDS.  A  subcommittee  of  the  Agriculture  and  /forestry  Committee  approved 
for  full  committee  consideration  the  following  watershed  projects:  Crooked 

Bayou,  Ark.;  West  Fork  Pond  River,  Ky. ;  and  Harbin  Creek  and  Mill  Creek,  Tenn. 
R.  D882 


15.  TRADEMARKS.  Passed  without  amendment  H.  R.  4333,  to  amend  the  Trademark  Act  so 
as  to  clarify  certain  ambiguities  relating  to  the  registration  and  protection 
trademarks.  This  bill  will  now  be  sent  to  the  President,  pp.  19319-21. 


16.  PATENTS.  The  "Daily  Digest"  states  Wat  the  Subcommittee  on  Patents,  Trademarks, 

and  Copyrights  of  the  Judiciary  CommiVxee  "announced  that  it  had  approved  for 
full  committee  consideration  with/amendments  S.  2225,  to  fix  the  fees  payable 
to  the  Patent  Office;  S.  2639,  relating\o  the  oath  of  applicant  for  patent, 
and  verification  by  the  applicant  of  application  for  trademark  registration; 
and  H.  R.  12513,  to  provide  yox  public  notio^  of  settlements  in  patent  inter¬ 
ferences."  p.  D833 

17.  VIRGIN  ISLANDS.  Concurred  in  the  Houser.amendinentV  to  S.  2429,  to  revise  the 

.  boundaries  of  the  Virgin  Islands  National  Park,  StS^  John,  Virgin  Islands.  This 

J  bill  will  now  be  sent/to  the  President,  pp.  19313- 

18.  FOREIGN  AFFAIRS.  Wn.  Morse  inserted  a  chronology  prepared  by  State  Department 

on  U.  S.  relations  with  Cuba  from  1957  to  1962.  pp.  193^6-31 

19.  PROPERTY.  Sery  Morse  discussed  the  application  of  the  "Mo rs\  formula"  to 

legislation  ^relating  to  the  disposition  of  surplus  Federal  property  and  inserted 
a  compilation  of  all  legislation  from  the  80th  through  the  86t\  Congress  to 
which  thor formula  would  apply,  pp.  19331-49 

20.  FOREIGN'' TRADE.  Sen.  Proxmire  suggested  thata  proviso  be  added  to  tfife  foreign 

aid  15ill  to  deny  aid  to  countries  which  do  not  cooperate  with  the  U. \>.  in  its 
emJ*argo  on  trade  with  Cuba.  pp.  19349-51 

ITEMS  IN  APPENDIX 


2 Y.  TRANSPORTATION.  Extension  of  remarks  of  Sen.  Kefauver  inserting  an  address, 
"Railroad  Mergers  and  Monopoly. "  pp.  A7032-5 


-  4  - 


Extension  of  remarks  of  Rep.  Berry  inserting  correspondence  from  sugarbeel 
farmers  in  several  states  demanding  settlement  of  the  C.  &  N.  W.  Railway  stj 
before  their  1962  crop  is  ruined,  p.  A7035 


22. 


}NSERVATION.  Extension  of  remarks  of  Rep.  Younger  inserting  an  editorial  cri¬ 
ticizing  the  National  Association  of  Soil  and  Water  Conservation  Distracts, 
p.  \7036 

Extension  of  remarks  of  Sen.  Wiley  inserting  his  address  outlining  an  11 
point  \onservation  program,  pp.  A7036-7  / 


23.  EXPENDITURES.  Extension  of  remarks  of  Rep.  Goodling  inserting  /  letter  critici¬ 
zing  the  Secretary  of  HEW  for  sending  a  telegram  to  Representatives,  p.  A7039 


24.  ASC  COMMITTEES Extension  of  remarks  of  Rep.  Jensen  commencing  the  ASC  committee 
men  saying,  "these  farmer-citizen  committees  have  serve<^/in  the  high  tradition 
of  civic  endeavor:^  p.  A7042 

Extension  of  remarks  of  Rep.  Randall  paying  tribut/  to  the  ASC  committeemen 
saying,  "It  is  a  privilege  to  salute  you,  our  countj?y  ASC  committeemen." 
pp.  A7052-3 


25.  LUMBER  INDUSTRY.  Extension  of  remarks  of  Rep. 
the  Forest  Service,  and  theVAdministration  wij 
lumber  industry,  pp.  A7055- 


£nsen  defending  this  Department'*’3 
regard  to  the  problems  of  the^ 


26.  FOREIGN  AID.  Extension  of  remart 
ing  the  foreign  aid  program,  pp. 


of  Rep, 
i7064?  ' 


'Alger  inserting  a  statement  criticiz- 


BILLS  INTRODUCED 


27.  NATIONAL  PARK.  S.  3744,  by  Sen.  B^hnett\  to  authorize  the  establishment  of  the 
Canyonlands  National  Park  and  R^creation\rea;  to  Interior  and  Insular  Affairs. 
Remarks  of  author,  pp.  19263-5, 


28.  MARKETING.  S.  3745,  by  Sen.yHart,  to  amend  thekClayton  Act  to  prohibit  re¬ 
straints  of  trade  carried /into  effect  through  t^e  use  of  unfair  and  deceptive 
methods  of  packaging  and/labeling  certain  consumer  commodities  distributed  in 
commerce;  to  Judiciary  /Committee.  Remarks  of  author  pp.  19265-9 


29.  APPROPRIATIONS.  S.  C6n  Res  94,  by  Sen.  Clark,  to  amenE.  section  133  of  the 

Legislative  Reorganization  Act  of  1946,  relative  to  procedure  on  appropriation 
bills;  to  Rules  ^nd  Administration  Committee. 


30.  LEGISLATIVE  PROPOSAL.  S.  Res.  400,  by  Sen.  Clark,  to  expres&v sense  of  Senate  on 
standing  corranittees  reporting  by  July  4  of  any  year  on  each  legislative  propos 
al  by  the  executive  branch  of  government;  to  Rules  and  Administration  Committee 
Remarks  o/  author,  p.  19305 


0 


COMMITTEE /HEARINGS  SEPT.  25: 

Administration’s  transportation  bills,  S.  Commerce. 
Watershed  projects,  H.  Agriculture  (exec). 

Tax  bill,  conferees  (exec). 

Food'  and  Drug  Act  amendments,  H.  Rules. 
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The  act  as  presently  drawn  would  permit 
^foreign  corporations  taking  property  by 
foreclosure,  sale,  or  lay  agreement  in  lieu 
thereof,  to  hold  and  operate  such  property 
forvi  reasonable  time,  pending  liquidation 
of  ins  investment,  without  incurring  any 
District  tax  liability.  As  the  Commissioners 
pointed^mt  in  their  previous  report,  they 
believe  that  the  phrase  “reasonable  time”  is 
so  indefinhe  that  enforcement  of  this  provi¬ 
sion  would  Tte  extremely  difficult,  if  not  im¬ 
possible.  That  Commissioners  are  of  the 
view  that,  in  tnte  event  the  act  receives  favor¬ 
able  consideration,  the  acquiring  corporation 
should  be  allowed  to  operate,  maintain, 
rent,  sell,  or  disposX  of  such  property  with¬ 
out  tax  liability  onl\  during  the  time,  not 
to  exceed  90  days,  tA  the  corporation  is 
actively  engaged  in  licraidating  its  invest¬ 
ment  in  such  property  atel  only  if  liquida¬ 
tion  is  completed  within  90  days  after  the 
acquisition.  \ 

The  Commissioners  are  alsW  of  the  view 
that  the  act  should  contain  ahorovision  to 
the  effect  that  the  tax  relief  afforded  by  the 
act  will  be  granted  only  to  fo\ign  cor¬ 
porations  of  States  which  grant  simnnr  priv¬ 
ileges  to  District  of  Columbia  corporations. 

In  addition,  the  Commissioners  r^om- 
mend  that  the  act  contain  a  provisions  to 
the  effect  that  income  derived  by  a  foreimi 
lending  corporation  in  the  District  will  b\ 
excludable  from  gross  income  only  if  such 
income  is  subject  to  tax  and  is  reported  to 
and  taxed  by  either  the  State  or  other  juris¬ 
diction  in  which  the  foreign  corporation  is 
incorporated,  or  the  State  or  other  jurisdic¬ 
tion  where  it  has  its  principal  places  of 
business. 

Finally,  the  Commissioners  recommended 
that  foreign  corporations,  as  a  condition  for 
exclusion  of  gross  income,  be  required  to 
report  to  the  Commissioners  the  income 
claimed  to  be  excludable,  together  with  a 
report  of  the  activities  of  such  corporations 
within  the  District.  Language  to  accomplish 
the  changes  recommended  by  the  Commis¬ 
sioners  is  attached. 

Time  does  not  permit  securing  the  views 
of  the  Bureau  of  the  Budget  as  to  the  rela¬ 
tionship  of  this  legislation  to  the  program 
of  the  President. 

Sincerely, 


President,  Board  of  Commissioners,  Dis¬ 
trict  of  Columbia. 


REGISTRATION  AND  PROTECTION 

OF  TRADEMARKS  USED  IN  COM¬ 
MERCE 

The  bill  (H.R.  4333)  to  amend  the  act 
entitled  “An  act  to  provide  for  the 
registration  and  protection  of  trade¬ 
marks  used  in  commerce,  to  carry  out 
the  provisions  of  certain  international 
conventions,  and  for  other  purposes,”  ap¬ 
proved  July  5,  1946,  as  amended  was  con¬ 
sidered,  ordered  to  a  third  reading,  read 
the  third  time,  and  passed. 

Mr.  MANSFIELD.  Mr.  President,  I 
ask  unanimous  consent  to  have  printed 
in  the  Record  an  excerpt  from  the  report 
(No.  2107) ,  explaining  the  purposes  of 
the  bill. 

There  being  no  objection,  the  excerpt 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 

PURPOSE 

Tire  purpose  of  this  legislation  is  to  make 
a  number  of  miscellaneous  changes  in  the 
Trademark  Act  of  1946  so  as  to  clarify  the 
meaning  of  several  of  its  provisions.  The 
provisions  of  the  bill  affect  details  of  regis¬ 
tration,  administrative  and  court  procedure, 
internal  organization  of  the  Patent  Office  re¬ 
garding  trademark  matters,  and  refinements 
in  language  that  experience  has  shown  to  be 


desirable.  It  also  corrects  typographical 
errors  in  the  Trademark  Act  of  1946. 

STATEMENT 

The  facts  and  legislative  history  regarding 
this  legislation  are  contained  in  House  Re¬ 
port  1108,  and  are  as  follows: 

“ Views  of  Government  agencies  and  inter¬ 
ested  private  organizations 

“The  Department  of  Justice,  in  its  report 
dated  August  14,  1961,  states  that  the  sub¬ 
ject  of  the  legislation  is  not  a  matter  as  to 
which  the  Department  of  Justice  has  pri¬ 
mary  responsibility,  and  accordingly  makes 
no  recommendation  as  to  the  enactment  of 
the  bill. 

“The  Department  of  Commerce,  in  a  re¬ 
port  dated  August  15,  1961,  recommends  en¬ 
actment  of  the  bill  with  certain  technical 
and  clarifying  amendments.  . 

“The  Department  of  State,  in  a  report 
dated  September  2,  1959,  on  a  predecessor 
bill,  perceived  no  objection  to  the  enact¬ 
ment  of  this  legislation,  and  in  fact,  ex¬ 
pressed  its  support  for  section  20  thereof  as 
it  concerns  the  applicability  of  the  act  to 
nationals  of  foreign  countries. 

“The  Treasury  Department,  in  its  report  of 
August  14,  1959,  on  a  predecessor  bill,  stated 
that  it  had  no  recommendations  to  make  be¬ 
cause  the  proposed  legislation  related  to  mat¬ 
ters  primarily  within  the  jurisdiction  of  the 
Department  of  Commerce. 

“The  Federal  Trade  Commission,  in  its- re¬ 
port  on  the  instant  bill,  dated  August  11, 
1961,  suggests  that  the  jurisdiction  of  the 
Commission  be  expanded  to  permit  it  to  file 
petitions  for  cancellation  of  registered  marks 
which  become,  prior  or  subsequent  to  regis¬ 
tration,  the  common  descriptive  name  of  an 
article  or  substance.  This  would  include 
registrations  issued  under  the  Trademark 
Acts  of  1881  and  of  1905  as  well  as  registra¬ 
tions  issued  under  the  Principal  Register  es¬ 
tablished  under  the  Trademark  Act  of  1946. 
The  committee  does  not  think  it  appropriate 
to  consider  charges  of  this  nature  at  this 
time,  since  the  instant  bill  is  in  large  part  a 
housekeeping  measure,  making  minimal  sub¬ 
stantive  changes  in  the  trademark  law.  The 
Federal  Trade  Commission’s  suggestions,  on 
the  other  hand,  would  bring  about  a  sub¬ 
stantive  change  in  policy.  In  addition,  the 
committee  has  been  advised  that  there  is  no 
present  need  for  this  particular  change. 

“The  Federal  Trade  Commission  also  ob¬ 
jected  to  the  proposed  change  in  the  defini¬ 
tion  of  ‘service  marks’  appearing  in  section 
45  of  the  Trademark  Act.  The  committee, 
however,  feels  that  the  proposed  change 
should  be  adopted,  as  it  does  nothing  more 
than  codify  the  present  practice  of  the 
Patent  Office  in  this  regard. 

“The  instant  bill  has  the  approval  and 
support  of  the  U.S.  Trademark  Association, 
th.e  American  Bar  Association,  the  National 
Association  of  Manufacturers,  the  District  of 
Columbia  Bar  Association,  the  Philadelphia 
Bar  Association,  the  New  York  County  Law¬ 
yers  Association,  and  the  bar  of  the  city  of 
New  York. 

“Legislative  history 

“Similar  legislation  passed  the  Senate  in 
the  83d  Congress  and  again  in  the  86th  Con¬ 
gress.  However,  the  House  took  no  action  on 
each  occasion. 

“Hearings  were  held  on  predecessor  bills 
on  March  25,  1954.  In  addition,  your  com¬ 
mittee  held  hearings  on  the  instant  bill  on 
August  16,  1961. 

“It  might  be  well  to  relate  some  of  the 
history  of  the  trademark  laws  of  the  United 
States  which  led  up  to  the  instant  legislation. 
On  July  5,  1946,  the  trademark  laws  of  the 
United  States  were  revised  by  Public  Law 
489,  79th  Congress  (ch.  540,  2d  sess.,  60  Stat. 
427),  known  as  the  Lanham  Trademark  Act. 
It  became  effective  on  July  5,  1947,  1  year 
after  its  enactment,  and  completely  rewrote 
the  trademark  laws  of  the  United  States  and 


made  a  large  number  of  substantial  changes. 
During  the  period  (about  14  years)  that  this 
act  has  been  in  operation  the  need  of  some 
revision  has  become  evident. 

“In  1948  representtives  of  some  26  legal 
and  trade  associations  concerned  with  trade¬ 
mark  matters  were  formed  into  a  committee 
to  study  and  recommend  what  changes  in 
the  Trademark  Act  could  be  agreed  upon  as 
necessary  or  desirable.  As  a  result  thereof, 
S.  1957  of  the  82d  Congress,  incorporating 
proposed  changes  in  the  trademark  laws  as 
recommended  by  this  committee,  was  intro¬ 
duced.  That  bill  was  the  subject  of  con¬ 
siderable  study  and  of  further  suggestions 
from  individuals,  associations,  and  Govern¬ 
ment  departments.  On  July  31,  1953,  a  bill 
representing  many  of  such  suggestions  was 
introduced  in  the  83d  Congress.  This  bill 
S.  2540.  As  stated,  that  bill  was  the  sub¬ 
ject  of  hearings;  amendments  were  made, 
and  a  bill  as  an  amendment  in  the  nature  of 
a  substitute  was  drafted.  The  hearings  were 
held  on  March  25,  1954,  and  representatives 
of  interested  associations  recommended  en¬ 
actment  of  the  legislation.  The  various  Gov¬ 
ernment  departments  interested  in  the  sub¬ 
ject  matter  of  the  bill  submitted  reports  of 
their  views.  The  bill  was  then  favorably  re¬ 
ported  on  August  5,  1954,  and  was  passed 
by  the  Senate  on  August  11,  1954,  but  was 
not  acted  upon  by  the  House  of  Representa¬ 
tives  prior  to  adjournment. 

“Again,  in  the  84th  Congress,  a  bill  was 
introduced  which  was  in  the  wording  of  S. 
2540,  being  S.  215  of  the  84th  Congress,  but 
no  action  was  taken  thereon.  In  the  86th 
Congress  a  bill  (S.  2429)  similar  to  the  pre¬ 
vious  bills  but  not  covering  all  of  the  features 
contained  in  the  prior  legislation,  passed  the 
Senate.  This  bill  has  been  termed  as  a 
‘housekeeping’  bill  and  was  considered  to 
be  not  controversial.  The  various  depart¬ 
ments  of  Government  had,  with  the  excep¬ 
tion  of  certain  technical  amendments,  no 
objection  to  this  legislation. 

“Hearings  were  held  on  the  instant  bill 
(H.R.  4333)  on  August  16,  1961.  The  bill 
makes  numerous  amendments  to  the  Trade¬ 
mark  Act  of  1946.  They  are  set  forth  later 
in  this  report  under  a  heading  entitled 
‘Analysis  of  Legislation.’  Some  of  the 
amendments  merely  correct  typographical 
errors  which  appeared  in  the  1946  act;  some 
involve  matters  of  clarification  of  meaning, 
and  some  make  desirable  changes  in  sub¬ 
stance  as  well  as  in  details  of  procedure. 

“Analysis  of  legislation 

“An  analysis  of  the  provisions  of  H.R.  4333 
follows; 

“Section  1  of  the  bill  proposes  to  amend, 
in  several  respects,  section  1(a)(1)  of  the 
act,  which  relates  to  the  statements  required 
of  an  applicant  for  registration  of  a  trade¬ 
mark. 

“The  first  amendment  proposes  to  amend 
the  phrase  which  now  reads;  ‘that  no  other 
person,  *  *  *  has  the  right  to  use  such  mark 
in  commerce  either  in  the  identical  form 
thereof  or  in  such  near  resemblance  thereto 
as  might  be  calculated  to  deceive’  by  can¬ 
celing  the  italicized  words  and  substituting — 
‘as  to  be  likely,  when  applied  to  the  goods 
of  such  other  person,  to  cause  confusion,  or 
to  cause  mistake,  or  to  deceive.  The  pur¬ 
pose  of  this  amendment  is  to  make  the  re¬ 
quired  allegation  of  the  applicant  more 
nearly  complete  and  more  accurate. 

“The  second  amendment  is  the  cancella¬ 
tion  of  the  words  ‘or  services’,  which  appear 
in  the  proviso  to  section  a(a)  (1.  This  is 
for  uniformity  of  drafting  and  does  not  affect 
the  meaning. 

“Section  2  of  the  bill  proposes  to  make  a 
number  of  changes  in  section  2  of  the  act. 

“The  first  clause  of  section  2(d)  of  the  act 
provides  that  a  mark  is  to  be  refused  regis¬ 
tration  if  it  so  resembles  a  mark  registered 
in  the  Patent  Office  or  a  mark  previously 
used  by  another,  as  to  be  likely  when  applied 
to  the  goods  of  the  applicant,  ‘to  cause  con- 
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fusion  or  mistake  or  to  deceive  purchasers.’ 
The  bill  proposes  to  revise  the  quoted  ex¬ 
pression  to  read  ‘to  cause  confusion,  or  to 
cause  mistake,  or  to  deceive.’  The  purpose 
of  the  proposed  change  is  to  coordinate  the 
language  here  with  that  used  elsewhere  and 
to  omit  the  word  ‘purchasers,’  since  the  pro¬ 
vision  actually  relates  to  potential  purchasers 
as  well  as  to  actual  purchasers.  The  word 
‘purchasers’  is  eliminated  so  as  to  avoid  the 
possibility  of  misconstruction  of  the  present 
language  of  the  statute. 

“Section  2(d)  of  the  act  contains  a  long 
proviso  relating  to  so-called  concurrent 
registrations  of  trademarks.  The  bill,  as 
amended,  proposes  to  rewrite  this  proviso, 
amending  it  in  a  number  of  respects.  The 
principal  amendment  is  to  enlarge  the  limit¬ 
ing  dates  after  which  rights  to  concurrent 
registrations  cannot  accrue.  The  amend¬ 
ment  will  increase  the  possibility  of  a  con¬ 
current  registration  insofar  as  the  dates  in¬ 
volved  are  concerned. 

"The  act  now  states  that  concurrent  reg¬ 
istrations  are  to  be  granted  when  confusion 
or  mistake  or  deceit  of  purchasers  is  not 
likely  to  result  from  the  continued  use  of 
the  marks — ‘under  conditions  and  limita¬ 
tions  as  to  the  mode  or  place  of  use  or  the 
goods  in  connection  with  which  such  regis¬ 
trations  may  be  granted.’  There  is  consider¬ 
able  confusion  in  the  interpretation  of  this 
language,  which  is  far  from  clear.  The  bill 
proposes  to  amend  the  particular  phrase  to 
read :  ‘under  conditions  and  limitations  as  to 
the  mode  or  place  of  use  of  the  marks  or  the 
goods  in  connection  with  which  such  marks 
are  used,  *  *  *.’  This  language  is  much 
clearer  than  the  original  language. 

“A  few  simplifications  over  the  language 
of  the  present  proviso  additionally  are  made. 

“Section  3  of  the  bill  proposes  to  rewrite 
section  6  of  the  act  relating  to  disclaimers. 

“Section  4  of  the  bill  would  revise  section 
7(a)  of  the  act  relating  to  the  formalities 
of  issuing  a  registration.  The  proposed 
language  is  simpler  than  the  present  wording 
of  the  statute  and  would  enable  the  Patent 
Office  to  effect  economies  in  printing  the 
registrations. 

"Section  4  of  the  bill  would  also  rewrite 
section  7(d)  of  the  act,  effecting  consider¬ 
able  clarification  and  at  the  same  time  mak¬ 
ing  several  changes.  First,  the  requirement 
for  a  fee  in  connection  with  the  voluntary, 
surrender  or  cancellation  of  a  registration 
by  the  registrant  is  removed.  Such  sur¬ 
renders  or  voluntary  cancellations  are  very 
rare  and  the  fee  may  have  deterred  others 
which  would  have  been  made.  Second,  it 
is  proposed  to  omit  the  words  ‘in  whole  or’ 
from  the  clause  in  the  present  section  which 
now  states  that  the  Commissioner  may  ‘per¬ 
mit  any  registered  mark  to  be  disclaimed 
in  whole  or  in  part.’  The  italized  words  are 
not  seen  to  be  necessary. 

"Section  4  of  the  bill  would  further  make 
certain  language  changes  in  section  7(e)  of 
the  act  to  provide  consistency  throughout 
the  act  and  would  desirably  provide  for  any 
duly  designated  employee,  rather  than  only 
a  chief  of  a  division,  to  certify  copies  of 
Patent  Office  records. 

“Section  4  of  the  bill  would  eliminate  the 
present  requirements  in  section  7(f)  of  the 
act  that  the  Commissioner  sign  all  certif¬ 
icates  of  correction,  and  would  make  certain 
language  changes  to  provide  consistency 
throughout  the  act. 

“Section  5  of  the  bill  proposes  to  amend 
section  9  of  the  act  relating  to  the  renewal 
of  trademark  registrations.  The  act  now  re¬ 
quires  the  registrant,  prior  to  renewal,  to 
file  an  affidavit  stating  that  the  mark  is  still 
in  use  in  commerce.  The  proposed  change 
permits  the  registrant  to  obtain  the  renewal 
of  the  registration  even  if  the  mark  is  then 
being  used,  provided  that  the  nonuse  is  due 
to  special  circumstances  which  excuse  the 
nonuse  and  is  not  due  to  any  intention  to 
abandon  the  mark. 


“The  affidavit  now  required  by  this  section 
of  the  act  must  state  that  the  mark  is  in 
use  in  commerce,  but  there  is  no  require¬ 
ment  that  the  affidavit  specify  the  goods  on 
which  the  mark  is  used.  Since  the  proposed 
amendment  provides  for  an  excuse  for  non¬ 
use  due  to  special  circumstances,  the  amend¬ 
ment  also  provides  that  the  affidavit  (verified 
application)  must  set  forth  those  goods  re¬ 
cited  in  the  registration  on  which  said  mark 
is  still  in  use  in  commerce.  There  must  also 
be  attached  a  specimen  or  facsimile  showing 
current  use  of  the  mark.  These  additional 
provisions  are  particularly  desirable.  Re¬ 
newals  are  extensions  of  the  registrations 
for  20  years,  and  the  Patent  Office  records 
should  reflect  the  goods  on  which  the  marks 
are  then  being  used. 

“Section  6  of  the  bill  proposes  to  amend 
section  10  of  the  act  by  canceling  the  follow¬ 
ing  proviso: 

“  'Provided,  That  any  assigned  registration 
may  be  canceled  at  any  time  if  the  registered 
mark  is  being  used  by,  or  with  the  permission 
of,  the  assignee  so  as  to  misrepresent  the 
source  of  the  goods  or  services  in  connection 
with  which  the  mark  is  used.’ 

“The  purpose  in  canceling  this  proviso  is 
to  incorporate  it  in  broader  form,  as  a  re¬ 
quirement  applying  to  any  registrant,  in 
section  14,  which  is  a  more  appropriate  part 
of  the  act. 

“The  bill  would  also  revise  the  language 
of  the  sentence  dealing  with  records  of 
assignment,  but  there  is  no  change  in  sub¬ 
stance  proposed. 

“Section  7  of  the  bill  proposes  to  amend 
section  12(a)  of  the  act  by  adding  the  fol¬ 
lowing  proviso: 

“  'Provided,  That  in  the  case  of  an  appli¬ 
cant  claiming  concurrent  use,  or  in  the  case 
of  an  application  to  be  placed  in  an  inter¬ 
ference  as  provided  for  in  section  16  of  this 
Act,  the  mark,  if  otherwise  registrable,  may 
be  published  subject  to  the  determination  of 
the  rights  of  the  parties  to  such  proceedings.’ 

“The  purpose  of  this  addition  is  to  effect 
a  minor  simplification  in  the  Patent  Office 
procedure. 

“Section  7  of  the  bill  would  also  revise  and 
clarify  the  last  sentence  of  subsection  (c) 
of  section  12. 

“Section  8  of  the  bill  would  add  a  sentence 
to  section  13  of  the  act  to  permit  an  opposi¬ 
tion  to  be  amended,  and  it  would  strike  the 
words  ‘notice  of’,  each  occurrence,  thereby 
making  the  section  refer  to  ‘opposition’ 
rather  than  ‘notice  of  opposition.' 

“Section  14(c)  of  the  act  provides,  as  one 
of  the  grounds  for  canceling  a  registration  at 
any  time — ‘if  the  registered  mark  becomes 
the  common  descriptive  name  of  an  article 
or  substance  on  which  the  patent  has  ex¬ 
pired’ — the  amendment  in  the  bill  cancels 
the  words — ‘on  which  the  patent  has  expired.’ 
Section  14(c)  of  the  act  also  provides  as  a 
ground  for  cancellation  at  any  time — ‘if  the 
registered  mark  has  been  assigned  and  is 
being  used  by,  or  with  the  permission  of, 
the  assignee  so  as  to  misrepresent  the  source 
of  the  goods  or  services  in  connection  with 
which  the  mark  is  used.’  This  language  is 
replaced  by  the  following  broader  language 
of  the  bill:  ‘if  the  registered  mark  is  being 
used  by,  or  with  the  permission  of,  the  reg¬ 
istrant  so  as  to  misrepresent  the  source  of 
the  goods  or  services  in  connection  with 
which  the  mark  is  used.’ 

“Section  10  of  the  bill  would  make  a 
change  in  section  15  of  the  act  required  by 
the  revision  and  relettering  of  paragraphs  in 
section  14. 

“Section  10  of  the  bill  also  proposes  to 
amend  section  15  of  the  act  by  canceling 
from  item  4  the  italicized  words  in  the  fol¬ 
lowing  quotation: 

“‘(4)  no  incontestable  right  shall  be  ac¬ 
quired  in  a  mark  or  trade  name  which  is  the 
common  descriptive  name  of  any  article  or 
substance.’ 

“The  italicized  words  should  be  canceled 
since  trade  names,  as  such  are  not  registered. 


"Section  11  of  the  bill  proposes  a  change 
in  section  16  of  the  act  corresponding  to  a 
change  made  in  section  2(d) . 

“Section  12  of  the  bill  proposes  to  rewrite 
completely  section  21  of  the  act  dealing  with 
appeals  to  the  U.S.  Court  of  Customs  and 
Patent  Appeals  and  other  judicial  review 
of  Patent  Office  decisions.  The  act  now  in¬ 
corporates  by  reference  the  procedure  of  ap¬ 
peals  to  the  Court  of  Customs  and  Patent 
Appeals  and  review  by  civil  action  in  patent 
cases.  The  proposed  amendment  incorpo¬ 
rates,  with  necessary  changes  in  language, 
the  various  provisions  of  title  35  relating  to 
such  appeals  and  review. 

“Section  23  of  the  act,  referred  to  in  sec¬ 
tion  13  of  the  act,  requires  that  in  order  for 
a  mark  to  be  eligible  for  registration  on  the 
Supplemental  Register  it  must  have  been  in 
lawful  use  for  the  year  preceding  the  filing 
of  the  application.  However,  this  section 
further  provides  that  where  an  applicant  re¬ 
quired  domestic  registration  as  a  basis  for 
foreign  protection  of  his  mark,  upon  a  proper 
showing  that  he  has  begun  the  lawful  use  of 
his  mark  in  foreign  commerce,  the  Commis¬ 
sioner  may  waive  the  requirement  for  a  full 
year’s  use  and  may  grant  registration  forth¬ 
with.  Section  13  of  the  bill  proposes  to 
amend  section  23  of  the  act  to  eliminate  the 
requirement  that  the  mark  be  in  use  in  for¬ 
eign  commerce  before  the  Commissioner  can 
waive  the  requirement  for  a  full  year’s  use 
in  order  to  be  eligible  for  registration.  This 
proposal  does  not  eliminate  the  fundamen¬ 
tal  requirement  that  the  mark  actually  be  in 
use  before  it  can  be  registered.  The  section 
as  amended  merely  provides  for  waiving  the 
length  of  time  of  use. 

“Section  14  of  the  bill  proposes  to  amend 
section  24  of  the  act  by  adding  the  phrase: 
‘,  upon  payment  of  the  prescribed  fee  and 
the  filing  of  a  verified  petition  stating  the 
ground  therefor,’  in  order  to  make  the  lan¬ 
guage  corresponding  to  that  used  in  the 
amendment  to  section  14  of  the  act. 

“Section  15  of  the  bill  would  clarify  sec¬ 
tion  29  of  the  act  relating  to  marking  require¬ 
ments. 

“Section  16  of  the  bill  would  amend  sec¬ 
tion  30  of  the  act  by  changing  the  manda¬ 
tory  requirement  of  establishing  internal 
classification  of  goods  to  a  discretionary  pro¬ 
vision;  and  it  would  clarify  language  dealing 
with  multiple  applications. 

“Section  17  of  the  bill  proposes  to  re¬ 
write  section  32(1)  of  the  act,  making  sev¬ 
eral  changes  and  rearranging  the  language. 

“One  change  is  the  omission  of  the  itali¬ 
cized  words  from  the  following  quotation 
from  clause  (a)  :  ‘on  or  in  connection  with 
which  such  use  is  likely  to  cause  confusion 
or  mistake  or  to  deceive  purchasers  as  to 
the  source  or  origin  of  such  goods  or  serv¬ 
ices’. 

“This  change  is  parallel  to  a  similar  change 
made  in  section  2(d)  of  the  act. 

“Section  17  of  the  bill  also  proposes  to 
amend  section  32(2)  of  the  act  to  correct  a 
typographical  error. 

“Section  18  of  the  bill  would  make  amend¬ 
ments  in  subsections  (a)  and  (b)  of  section 
33  of  the  act.  The  amendments  to  subsec¬ 
tion  (a)  and  the  opening  paragraph  of  sub¬ 
section  (b)  are  an  improvement  in  accuracy. 
The  amendment  to  paragraph  (3)  of  sub¬ 
section  (b)  is  parallel  to  amendments  to 
sections  10  and  14.  The  amendments  to  par¬ 
agraphs  (5)  and  (6)  of  subsection  (b)  change 
a  limiting  date. 

“Section  19  of  the  bill  proposes  to  correct 
a  typographical  error  in  section  35  of  the 
act. 

“Section  20  of  the  bill  proposes  to  amend 
section  44(b)  of  the  act  by  adding  a  reference 
to  a  country  which  extends  reciprocal  rights 
to  nationals  of  the  United  States  by  law  and 
by  revising  the  language  to  a  more  under¬ 
standable  form.  This  amendment  is  con¬ 
sidered  desirable. 
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"Section  20  of  the  bill  also  proposes  to 
amend  section  44(e)  of  the  act  and  effects 
considerable  improvement  therein. 

"Section  21  of  the  bill  proposes  six  amend¬ 
ments  to  section  45  of  the  act  which  contains 
definitions. 

“The  first  of  these  amendments,  to  the 
sixth  paragraph  of  the  section,  amends  the 
definition  of  ‘applicant’  and  ‘registrant’  to 
include  ‘predecessor.’ 

"The  ninth  paragraph  is  amended  to  cor¬ 
rect  a  typographical  error  in  the  omission  of 
a  comma. 

."The  11th  paragraph,  the  definition  of 
service  mark,  is  amended  to  permit  titles  of 
radio  and  television  programs  to  be  registered 
as  service  marks  even  though  they  advertise 
goods. 

“The  amendments  to  the  15th  paragraph 
amplify  the  definition  of  use  in  commerce 
with  respect  to  service  marks. 

"The  definition  of  colorable  imitation,  in 
the  17th  paragraph  of  the  act,  is  amended 
to  cancel  the  word  “purchasers,”  in  line  with 
the  amendment  to  section  2(d)  of  the  act. 

"The  last  amendment  corrects  a  typo¬ 
graphical  error  in  the  final  paragraph  of 
section  45.” 

The  chairman  of  the  Subcommittee  on 
Patents,  Trademarks,  and  Copyrights  of  this 
committee  also  received  a  communication 
from  the  Federal  Trade  Commission,  dated 
November  29,  1961,  in  which  it  was  pro¬ 
posed  that  the  jurisdiction  of  the  Commis¬ 
sion  be  expanded  to  permit  the  Commission 
to  petition  for  cancellation  of  registered 
marks  which  become,  prior  or  subsequent  to 
registration,  the  common  descriptive  name  of 
an  article  or  substance.  After  consideration, 
the  committee  concurs  in  the  judgment  of 
the  House  Committee  on  the  Judiciary  that 
it  is  not  appropriate  at  this  time  to  include 
substantive  changes  of  such  nature  inas¬ 
much  as  H.R.  4333  is  in  large  part  a  house¬ 
keeping  measure  designed  to  make  minimal 
substantive  changes  in  the  trademark  law. 


AWARD  OF  A  GOLD  MEDAL  TO  GEN¬ 
ERAL  OF  THE  ARMY  DOUGLAS 
MacARTHUR 

The  joint  resolution  (S.J.  Res.  228) 
authorizing  the  issuance  of  a  gold  medal 
to  General  of  the  Army  Douglas  Mac- 
Arthur  was  announced  as  next  in  order. 

Mr.  PROXMIRE.  Mr.  President,  it  is 
a  great  honor  for  me  to  have  reported 
and  now  to  recommend  the  passage  of 
Senate  Joint  Resolution  228,  authoriz¬ 
ing  the  issuance  of  a  gold  medal  to  Gen-; 
eral  of  the  Army  Douglas  MacArthuj 
The  striking  of  this  medal  will  not 
suit  in  any  cost  to  the  Government  or 
the  United  States.  The  entire  cose  will 
be  borne  by  the  MacArthur  Memorial 
Foundation. 

General  MacArthur’s  servht  to  this 
country  has  been  so  outstanding  that 
every  part  of  the  country  cam  very  right¬ 
fully  claim  him  as  its  own.  However, 
Wisconsin  can,  with  justifiable  pride, 
assert  the  highest  oiaim.  Milwaukee 
was  the  home  of  his  grandfather  and 
father.  General  .MacArthur  entered 
West  Point  from  Wisconsin. 

General  Mac/^thur’s  grandfather,  Ar¬ 
thur  MacArtlum,  was  born  in  Glasgow, 
Scotland,  a iya  came  to  this  country  as 
a  youth  wTtn  his  widowed  mother.  He 
attended /Amherst  College  and  Wesleyan 
University.  He  was  admitted  to  the 
New  Yjh’k  bar  in  1840.  He  practiced  law 
in  Springfield,  Mass.,  and  was  appointed 
Jugjge  Advocate  of  the  Western  Military 
trict  of  Massachusetts.  When  he 
Fas  34  years  old,  he  moved  with  his  wife 


and  4-year-old  son — General  MacAr¬ 
thur’s  father — to  Wisconsin.  He  began 
the  practice  of  law  in  Milwaukee,  and 
in  2  years  he  was  city  attorney  of  Mil¬ 
waukee.  In  4  more  years  he  was  Lieu¬ 
tenant  Governor  of  Wisconsin.  Due  to 
a  contested  election  for  the  governor¬ 
ship,  he  served  5  days  as  Governor  of 
Wisconsin. 

President  Grant  appointed  him  as 
Associate  Justice  of  the  Supreme  Court 
of  the  District  of  Columbia  in  1870.  He 
served  on  the  bench  for  17  years,  re¬ 
signing  in  his  73d  year  in  1888. 

General  MacArthur’s  father,  Lt.  Gen. 
Arthur  MacArthur,  spent  his  boyhood  in 
Milwaukee.  When  he  was  17,  he  joined 
the  Union  Army  as  a  second  lieutenant 
and  adjutant  of  the  24th  Wisconsin  In¬ 
fantry.  For  his  gallantry  during  the  bat¬ 
tle  around  Chattanooga,  he  won  the  Con¬ 
gressional  Medal  of  Honor.  He  returned 
home  from  the  Civil  War  with  the  rank  of 
lieutenant  colonel,  the  youngest  officer  of 
his  rank  in  the  Army.  After  the  war,  he 
entered  the  Regular  Army  as  a  second 
lieutenant  and  worked  his  way  up  to  lieu¬ 
tenant  general  and  became  Military  Gov- 
;rnor  of  the  Philippines. 

.Gen.  Douglas  MacArthur  was  born 
anVArmy  post  in  Little  Rock,  Ark  Von 
January  26,  1880.  His  mother  toohniim 
often\to  visit  the  old  Mac  Arthuir  home 
in  Milwaukee,  and  while  his  fanner  was 
away  in^Uie  Spanish- America)*  War,  he 
and  his  mother  lived  in  th^IacArthur 
home.  GenW-al  MacArthuVvas  19  years 
old  when  hX  was  appo/nted  to  West 
Point  from  Wisconsin. 

Wisconsin  takes  prid6  in  the  outstand¬ 
ing  accomplishments  of  her  soldier- 
statesman  native  afta.  Again  I  can  say 
I  am  proud  to  r^oiXpend  to  the  Sen¬ 
ate  the  passag^f  SenMe  Joint  Resolu¬ 
tion  228,  whicjf  authorizes  the  presenta¬ 
tion  by  thar  President  ol  the'  United 
States  of  Vfold  medal  to  General  of  the 
Army  Douglas  MacArthur. 

Mr.  VARBOROUGH.  Mr.  President, 
I  commend  the  distinguished  senator 
fromr  Wisconsin  for  reporting  the^oint 
resolution. 

Twice  in  my  lifetime  I  have  had 
mivilege  of  serving  under  the  commano 
of  Gen.  Douglas  MacArthur,  once,  for1 
a  year,  in  the  U.S.  Military  Academy, 
while  he  was  superintendent,  and  where 
I  had  the  privilege  of  seeing  him  often 
as  he  went  about  his  duties.  Again,  I 
spent  9  months  under  his  command  in 
the  military  occupation  of  Japan,  where 
I  witnessed  the  beneficient  effect  of  a 
great  proconsul  administering  our  mil¬ 
itary  occupation  and  governmental  pol¬ 
icy  in  that  country,  and  where  the  peo¬ 
ple  and  their  property  were  protected 
by  General  MacArthur’s  wise  adminis¬ 
tration  from  any  unlawful  act  of  any 
kind  by  any  person,  whether  in  the  mil¬ 
itary  service  or  outside  it.  General 
MacArthur,  with  farsighted  vision  and 
wisdom,  eased  the  burden  of  a  defeated 
people  under  military  occupation. 

Gen.  Douglas  MacArthur  has  a  spe¬ 
cial  place  in  the  hearts  of  the  people  of 
Texas,  as  he  was  the  valedictorian  of 
the  1897  graduating  class  at  West  Texas 
Military  Academy,  San  Antonio,  Tex. 
This  school  is  now  Texas  Military  Insti¬ 
tute  and  is  operated  by  the  Episcopal 


Archdiocese  of  West  Texas.  Upon  each, 
of  General  MacArthur’s  recent  visits 
San  Antonio,  Texas  Military  Institute 
cadets  have  served  as  his  honor  gum’d. 
They  will  be  gratified  that  this  recogni¬ 
tion  of  his  great  service  to  his  oountry 
has  come  to  one  of  America’s^  reatest 
military  commanders  in  his  lifetime. 

Twice  in  my  life — the  tw6  occasions 
were  separated  by  approximately  25  years 
of  time — I  had  the  privilege  of  serving- 
under  him.  The  first  occasion  was  when, 
as  a  young  general,  l/e  returned  from 
Europe,  where  during  World  War  I  he 
had  been  DeputyATommander  of  the 
famed  Rainbow  vision.  He  returned 
with  an  outstanding  military  reputation. 
The  second  occasion  was  after  World 
War  II;  andyat  that  time  I  saw  him  ad¬ 
minister  the  government  of  Japan  in  a 
way  which*  always  will  be  a  credit  to  the 
American  people.  It  was  my  duty  and 
responsibility  there  to  serve  as  military 
government  officer  for  the  97th  Infantry 
Division,  having  jurisdiction  over  one- 
sVenth  of  the  area  and  population  of 
'apan. 

So  I  think  this  joint  resolution  is  a 
most  timely  one,  and  I  commend  the 
Senator  from  Wisconsin  for  reporting  it. 

Mr.  PROXMIRE.  I  thank  the  Sena¬ 
tor  from  Texas. 

Mr.  CHAVEZ.  Mr.  President,  will  the 
Senator  from  Wisconsin  yield? 

The  PRESIDING  OFFICER  (Mr.  Bur¬ 
dick  in  the  chair) .  Does  the  Senator 
from  Wisconsin  yield  to  the  Senator  from 
New  Mexico? 

Mr.  PROXMIRE.  I  yield. 

Mr.  CHAVEZ.  I  remember  seeing 
General  MacArthur  when  he  was  a  young 
man,  at  the  time  when  his  father  was 
the  commander  at  Fort  Selden,  one  of 
the  posts  used  in  fighting  Geronimo  and 
his  Apache  Indians.  Fort  Selden  has 
since  then  been  dedicated  by  the  Govern¬ 
ment  as  a  monument  to  the  United 
States  and  to  Douglas  MacArthur.  As 
a  young  man,  he  spent  some  time  there 
with  his  father. 

Mr.  PROXMIRE.  I  thank  the  Sena¬ 
tor  from  New  Mexico. 

Mr.  President,  I  yield  the  floor. 

The  PRESIDING  OFFICER.  If  there 
is  no  amendment  to  be  proposed,  the 
Luestion  is  on  the  engrossment  and  third 
leading  of  the  joint  resolution. 

Tie  joint  resolution  (S.J.  Res.  228) 
was>ordered  to  be  engrossed  for  a  third 
reading,  read  the  third  time,  and  passed, 
as  follows : 

Resolvefkby  the  Senate  and  House  of  Rep¬ 
resentative X>/  the  United  States  of  America 
in  Congress  assembled.  That,  In  recognition 
of  the  gallant\ervice  rendered  by  General  of 
the  Army  Douglas  MacArthur  to  his  coun¬ 
try,  the  PresidenCTcf  the  United  States  is  au¬ 
thorized  to  awardXo  General  of  the  Army 
Douglas  MacArthur,  Tto  the  name  of  Congress, 
an  appropriate  gold  nxedal.  For  such  pur¬ 
pose  the  Secretary  ofXie  Treasury  is  au¬ 
thorized  and  directed  toNcause  to  be  struck 
a  gold  medal  with  suitable^emblems,  devices, 
and  inscriptions  to  be  dec^mined  by  the 
Secretary. 

Sec.  2.  The  Secretary  of  thSx  Treasury  is 
authorized  and  directed  to  coin  itod  furnish 
to  the  MacArthur  Memorial  Foundation  not 
more  than  five  hundred  thousand  apP*es  in 
bronze  of  such  medal,  of  such  size  orXzes  as 
shall  be  determined  by  the  Secretary  iiircon- 
sultatlon  with  the  MacArthur  Memraial 
Foundation.  The  medals  shall  be  made  atld 
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delivered  at  such  times  as  may  be  required 
W  the  Mac  Arthur  Memorial  Foundation  in 
quantities  of  not  less  than  two  thousand. 
Thei  medals  shall  be  considered  to  be  na¬ 
tion^)  medals  within  the  meaning  of  section 
3551  oV the  Revised  Statutes. 

Sec.  The  Secretary  of  the  Treasury  shall 
cause  smsh  gold  medals  and  such  bronze 
medals  tcAbe  struck  and  furnished  at  not 
less  than  thevestimated  cost  of  manufacture, 
including  labor,  materials,  dies,  use  of  ma¬ 
chinery,  and  overhead  expenses;  and  security 
satisfactory  to  tirft  Director  of  the  Mint  shall 
be  furnished  to  indemnify  the  United  States 
for  the  full  payment  of  such  cost. 

REMOVAL  OP  CERTAIN  LIMITA¬ 
TIONS  WITH  RESPECT  TO  WAR 

RISK  INSURANCE 

The  PRESIDING  OFFICER.  The 
Chair  lays  before  the  SenateS^he  pend¬ 
ing  business. 

The  Senate  resumed  the  cofteidera- 
tion  of  the  bill  (S.  2829)  to  amerNtitle 
12  of  the  Merchant  Marine  Act,  193^,  in 
order  to  remove  certain  limitations  wtai 
respect  to  war  risk  insurance  issued  um 
der  the  provisions  of  such  title. 

Mr.  BARTLETT.  Mr.  President,  I 
understand — and  I  have  authority  to 
speak  for  him  in  this  respect — that  the 
Senator  from  Ohio  [Mr.  Lausche]  no 
longer  interposes  objection  to  this  bill. 

The  PRESIDING  OFFICER.  If  there 
be  no  amendment  to  be  proposed,  the 
question  is  on  the  engrossment  and  third 
reading  of  the  bill. 

The  bill  (S.  2829)  was  ordered  to  be 
engrossed  for  a  third  reading,  read  the 
third  time,  and  passed  as  follows: 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  section 
1209(a)  (2)  of  the  Merchant  Marine  Act,  1936, 
as  amended — 

(1)  in  the  first  sentence  by  striking  out  all 
beginning  with  "Provided,  however’’  through 
"Provided  further ”  and  inserting  in  lieu 
thereof  "Provided’’-,  and 

(2)  in  the  second  sentence  by  striking 
out  all  beginning  with  "Provided,  however” 
through  "And  provided  further”  and  insert 
in  lieu  thereof  “Provided”, 

Sec.  2.  The  amendments  made  by  this  Act 
shall  be  applicable  to  war  risk  insurance  cov¬ 
erage  attaching  after  February  1,  1962. 


ESTABLISHMENT  OF  SESQUICEN^ 
TENNIAL  COMMISSION  FOR  CELE¬ 
BRATION  OF  BATTLE  OF  NEW 
ORLEANS 
Mr.  LONG  of  Louisiana.  Mur  Presi¬ 
dent,  there  are  at  the  desk  thA amend¬ 
ments  of  the  House  of  Representatives 
to  Senate  Joint  Resolution  &f.  I  ask  that 
the  Chair  lay  them  before/the  Senate. 

The  PRESIDING  OFFICER  laid  be¬ 
fore  the  Senate  the  amendments  of  the 
House  of  Representatives  the  joint  reso¬ 
lution  from  the  Senate  (S.J.  Res.  60) 
entitled  “Joint  Resolution  to  establish 
the  sesquicentemnal  commission  for  the 
celebration  of  tire  Battle  of  New  Orleans, 
to  authorize  tire  Secretary  of  the  Interior 
to  acquire  certain  property  within  Chal- 
mette  Na^ifenal  Historical  Park,  and  for 
other  purposes,  which  were,  on  page  2, 
line  ll/strike  out  all  after  “the”  down 
through  line  13,  inclusive,  and  insert 
“President.”;  on  page  2,  line  21,  strike 
out '  all  after  “Orleans”,  over  through 


“Britain”  on  page  3,  line  2;  on  page  3, 
line  10,  after  “functions”,  insert 
Provided,  however.  That  no  employee 
whose  position  would  be  subject  to  the 
Classification  Act  of  1949,  as  amended, 
if  said  Act  were  applicable  to  such  posi¬ 
tion,  shall  be  paid  a  salary  at  a  rate  in 
excess  of  the  rate  payable  under  said  Act 
for  positions  of  equivalent  difficulty  or 
responsibility.  Such  rates  of  compensa¬ 
tion  may  be  adopted  by  tho  Commission 
as  may  be  authorized  by  the  Classifica¬ 
tion  Act  of  1949,  as  amended,  as  of  the 
same  date  such  rates  are  authorized  for 
positions  subject  to  said  Act.  The  Com¬ 
mission  shall  make  adequate  provision 
for  administrative  review  of  any  deter¬ 
mination  to  dismiss  any  employee”;  on 
page  3,  lines  17  and  18,  strike  out  “may, 
without  regard  to  the  laws  and  pro¬ 
cedures  applicable  to  Federal  agencies,” 
and  insert  “may”;  on  page  4,  strike  out 
lines  20  through  22,  inclusive,  and  insert 
“NHP-CHAL-7008,  said  Secretary,  not¬ 
withstanding  the  proviso  in  section  3  of 
said  Act,  is  hereby  authorized  to  acquire 
the  following  lands  and  interests  in  lands 
ywith  funds  heretofore  appropriated  and 
therwise  available  for  such  purpose 
onmage  6,  after  line  20,  insert: 

SEV.6.  The  joint  resolution  of  July JL±, 
1960  public  Law  86-650) ,  is  amended  to^cad 
as  follows : 

"declaration  of  policy 
"Section's!.  It  is  hereby  declaret^o  be  the 
policy  of  th\  Congress  to  authraflze  appro¬ 
priate  activities  on  the  part  o^he  Federal 
Government  inXcelebration  ofAhe  one  hun¬ 
dred  and  seventy^fifth  anniv^ary  of  the  for¬ 
mation  of  the  CoWMtuti^  of  the  United 
States  and  to  provicXa  rtaeans  whereby  sim¬ 
ilar  activities  by  the  Sfarces  and  by  the  peo¬ 
ple  may  be  encourageywad  coordinated  in  a 
comprehensive  nati<Aal Nqbservance  to  the 
end  that  our  citizejp  mayVain  a  deeper  ap¬ 
preciation  of  the  Priceless  national  heritage 
represented  by  me  Constitution  as  a  living 
document  andJr  renewed  zeal  f^r  the  perpe¬ 
tuation  and  Advancement  of  tne  ideals  of 
governmen^of  which  it  is  the  embodiment. 

LISHMENT  OF  THE  COMMISS 

“Sec. A-  (a)  For  the  purpose  of  carrying 
out  thf  policy  set  forth  in  section  1  orN|;bis 
Act.^iere  is  hereby  established  a  comr 
siojr  to  be  known  as  the  ‘United  States  Cof 
sljfution  One  Hundred  and  Seventy-fifth  An-\ 
Iversary  Commission’  (hereinafter  referred 
to  as  the  ‘Commission’)  for  the  celebration 
of  the  one  hundred  and  seventy-fifth  anni¬ 
versary  of  the  existence  of  the  Constitution, 
and  to  be  composed  of  twelve  Commissioners, 
as  follows:  The  President  of  the  United 
States;  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives,  ex 
officio;  three  persons  to  be  appointed  by  the 
President  of  the  United  States;  three  Sena¬ 
tors  to  be  appointed  by  the  President  of  the 
Senate;  and  three  Representatives,  by  the 
Speaker  of  the  House  of  Representatives. 

“(b)  Service  of  an  individual  as  a  member 
of  the  Commission  or  employment  of  an  in¬ 
dividual  by  the  Commission  as  an  attorney 
or  expert  in  any  business  or  professional 
field,  on  a  part-time  or  full-time  basis,  with 
or  without  compensation,  shall  not  be  con¬ 
sidered  as  service  or  employment  bringing 
such  individual  within  the  provisions  of 
sections  281,  283,  284,  434,  or  1914  of  title  18 
of  the  United  States  Code,  or  section  190  of 
the  Revised  Statutes  (5  U.S.C.  99). 

“(c)  Any  vacancy  in  the  Commission  shall 
not  affect  its  powers,  but  shall  be  filled  in  the 
same  manner  in  which  the  original  appoint¬ 
ment  was  made. 

“(d)  A  person  appointed  to  the  Commis¬ 
sion  in  the  status  of  a  Member  of  Congress, 


but  who  thereafter  ceases  to  have  such 
status,  shall  nevertheless  continue  as  a  mem¬ 
ber  of  the  Commission. 

"COMPENSATION  OF  THE  COMMISSION 

"Sec.  3.  The  members  of  the  CommAsion 
shall  serve  without  compensation,  b\x  they 
shall  be  reimbursed  for  travel,  subsistence, 
and  other  necessary  expenses  marred  by 
them  in  the  performance  of  the  denies  vested 
in  the  Commission. 

“organization  and  staff  of  Mfe  commission 
“Sec.  4.  (a)  The  Commission  shall  select 
a  Chairman  from  among  As  members. 

“(b)  The  Chairman  rn/ay  appoint  an  Ex¬ 
ecutive  Director,  to  sofve  at  his  pleasure, 
whose  compensation  y&all  be  fixed  by  the 
Commission. 

“(c)  The  Execute  Director,  with  the  ap¬ 
proval  of  the  Chairman,  may  appoint  and 
fix  the  compenMtion  of  such  assistants  and 
subordinates  A  he  deems  necessary. 

“(d)  The ycommission  may  procure  tem¬ 
porary  andymtermittent  services  to  the  same 
extent  as  As  authorized  by  section  15  of  the 
Act  of  ^igust  2,  1946  (5  U.S.C.  55a),  but  at 
rates  net  to  exceed  $50  per  diem  for  indi¬ 
vidual. 

"A)  Neither  the  civil  service  laws  nor  the 
CUresification  Act  of  1949,  as  amended,  shall 
iply  to  any  exercise  of  the  authority  con¬ 
ferred  by  subsection  (b) ,  (c),  or  (d)  of  this 
section:  Provided,  however,  That  no  em¬ 
ployee  whose  position  would  be  subject  to 
the  Classification  Act  of  1949,  as  amended, 
if  said  Act  were  applicable  to  such  position, 
shall  be  paid  a  salary  at  a  rate  in  excess  of 
the  rate  payable  under  said  Act  for  positions 
of  equivalent  difficulty  or  responsibility. 
Such  rates  of  compensation  may  be  adopted 
by  the  Commission  as  may  be  authorized  by 
the  Classification  Act  of  1949,  as  amended, 
as  of  the  same  date  such  rates  are  authorized 
for  positions  subject  to  said  Act.  The  Com¬ 
mission  shall  make  adequate  provision  for 
administrative  review  of  any  determination 
to  dismiss  any  employee. 

“(f)  Mail  matter  sent  by  the  Commission 
as  penalty  mail  or  franked  mail  shall  be 
accepted  for  mail  subject  to  section  4156  of 
title  39,  United  States  Code,  as  amended. 

“OFFICE  SPACE  FOR  THE  COMMISSION 

“Sec.  5.  The  Secretary  of  the  Interior,  after 
consultation  with  .the  Commission,  shall 
make  available  to  it  such  office  space  in  a 
building  or  buildings  in  the  Independence 
National  Historical  Park  as,  in  the  judgment 
of  the  Secretary,  it  may  require  for  per¬ 
formance  of  its  functions. 

"DUTIES  OF  THE  COMMISSION 

“Sec.  6.  (a)  The  Commission  shall  request 
je  cooperation  of  appropriate  officials  in 
al\ branches,  departments,  and  agencies  of 
theXxJnited  States  in  planning  ceremonies 
or  ot^er  activities  in  their  respective  com¬ 
ponent  of  the  Federal  Government  in  ob- 
servance^if  the  one  hundred  and  seventy- 
fifth  anniversary  of  the  formation  of  the 
ConstitutioV  and  all  such  officials  are  au¬ 
thorized  ancTSfequested  to  consult  with  the 
Commission. 

“(b)  The  Commission  shall  request  the 
appointment  by  tlte  Governors  of  each  of  the 
fifty  States  of  individuals  or  committees  to 
consult  with  the  Commission  and  to  assist 
in  coordinating  the  activities  of  the  Federal 
Government,  the  governments  of  the  States, 
and  private  individuals  ^nd  organizations 
in  carrying  out  the  purposes  of  this  Act. 

“(c)  The  Commission  sha\ take  appropri¬ 
ate  action  to  encourage,  assi^.  and  coordi¬ 
nate  activities  by  municipal, Xcounty,  and 
other  local  governmental  units  carrying 
out  the  purposes  of  this  Act. 

“(d)  The  Commission  shall  makXits  as¬ 
sistance  available  to  public  and  m‘ivate 
schools  in  planning  programs,  cerem^165! 
and  other  activities,  and  obtaining  wrrtten 
and  audiovisual  materials  for  use  in 
activities  in  connection  with  the  annive 
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Public  Law  87-772 
87th  Congress,  H.  R.  4333 
October  9,  1962 

an  act 

_ 76  STAT, 

To  amend  the  Act  entitled  “An  Act  to  provide  for  the  registration  and  protection 
of  trademarks  used  In  commerce,  to  carry  out  the  provisions  of  certain  inter¬ 
national  conventions,  and  for.  other  purposes”,  approved  July  5,  1946,  as 
amended. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  paragraph  (1) 
of  subsection  (a)  of  section  1  of  the  Act  entitled  “An  Act  to  provide 
for  the  registration  and  protection  of  trademarks  used  in  commerce, 
to  carry  out  the  provisions  of  certain  international  conventions,  and 
for  other  .purposes”,  approved  July  5, 1946  (60  Stat.  427),  as  amended, 
is  amended  by  striking  the  words  “as  might  be  calculated  to  deceive” 
and  insert  ing  in  lieu  thereof  “as  to  be  likely,  when  applied  to  the  goods 
of  such  other  person,  to  cause  confusion,  or  to  cause  mistake,  or  to 
deceive”;  and  by  striking  the  words  “or  services”  from  the  proviso 
thereof. 

Sec.  2.  Subsection  (d)  of  section  2  is  amended  by  striking  the  lan¬ 
guage  beginning  with  the  word  “confusion”,  first  appearance,  and 
ending  with  the  word  “herewith”  at  the  end  of  said  subsection  and 
inserting  in  lieu  thereof  the  following :  “confusion,  or  to  cause  mistake, 
or  to  deceive :  Provided,  That  when  the  Commissioner  determines  that 
confusion,  mistake,  or  deception  is  not  likely  to  result  from  the  con¬ 
tinued  use  by  more  than  one  person  of  the  same  or  similar  marks  under 
conditions  and  limitations  as  to  the  mode  or  place  of  use  of  the  marks 
or  the  goods  in  connection  with  which  such  marks  are  used,  concurrent 
registrations  may  be  issued  to  such  persons  when  they  have  become 
entitled  to  use  such  marks  as  a  result  of  their  concurrent  lawful  use 
in  commerce  prior  to  (i)  the  earliest  of  the  filing  dates  of  the  applica¬ 
tions  pending  or  of  any  registration  issued  under  this  Act;  or  (ii) 
July  5,  1947,  in  the  case  of  registrations  previously  issued  under  the 
Act  of  March  3,  1881,  or  February  20,  1905,  and  continuing  in  full 
force  and  effect  on  that  date;  or  (iii)  July  5,  1947,  in  the  case  of 
applications  filed  under  the  Act  of  February  20,  1905,  and  registered 
after  July  5,  1947.  Concurrent  registrations  may  also  be  issued  by 
the  Commissioner  when  a  court  of  competent  jurisdiction  has  finally 
determined  that  more  than  one  person  is  entitled  to  use  the  same  or 
similar  marks  in  commerce.  In  issuing  concurrent  registrations,  the 
Commissioner  shall  proscribe  conditions  and  limitations  as  to  the  mode 
or  place  of  use  of  the  mark  or  the  goods  in  connection  with  which  such 
mark  is  registered  to  the  respective  persons.” 

Sec.  3.  Section  6  is  amended  by  striking  the  entire  section  and 
inserting  in  lieu  thereof  the  following: 

“Sec.  6.  ( a)  The  Commissioner  may  require  the  applicant  to  disclaim 
an  unregistrable  component  of  a  mark  otherwise  registrable.  An 
applicant  may  voluntarily  disclaim  a  component  of  a  mark  sought 
to  be  registered. 

“(b)  No  disclaimer,  including  those  made  under  paragraph  (d)  of 
section  7  of  this  Act,  shall  prejudice  or  affect  the  applicant’s  or  regis¬ 
trant’s  rights  then  existing  or  thereafter  arising  in  the  disclaimed 
matter,  or  his  right  of  registration  on  another  application  if  the  dis¬ 
claimed  matter  be  or  shall  have  become  distinctive  of  his  goods  or 
services.” 

Sec.  4.  The  first  sentence  of  subsection  (a)  of  section  7  is  amended 
by  striking  therefrom  the  word  “either” ;  by  striking  the  words  “name 
printed”  and  inserting  in  lieu  thereof  the  words  “signature  placed”; 
by  striking  the  words  “and  attested  by  an  assistant  commissioner  or 
by  one  of  the  law  examiners  duly  designated  by  the  Commissioner,” 
and  by  striking  the  words  “and  a  record  thereof,  together  with  printed 
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copies  of  the  drawing  and  statement  of  the  applicant,  shall  be  kept 
in  books  for  that  purpose”  and  inserting  in  lieu  thereof  the  words 
“,  and  a  record  thereof  shall  be  kept  in  the  Patent  Office.”  The  second 
sentence  of  subsection  (a)  of  section  7  is  amended  by  striking  there¬ 
from  the  word  “certificate”  and  inserting  the  word  “registration”  in 
lieu  thereof ;  by  striking  therefrom  the  words  “the  drawing  of” ;  and 
by  striking  the  words  “the  grant  of”. 

Subsection  (d)  of  section  7  is  amended  by  striking  the  entire  sub¬ 
section  and  inserting  in  lieu  thereof  the  following:  “Upon  applica¬ 
tion  of  the  registrant  the  Commissioner  may  permit  any  registration 
to  be  surrendered  for  cancelation,  and  upon  cancelation  appropriate 
entry  shall  be  made  in  the  records  of  the  Patent  Office.  Upon  appli¬ 
cation  of  the  registrant  and  payment  of  the  prescribed  fee,  the  Com¬ 
missioner  for  good  cause  may  permit  any  registration  to  be  amended 
or  to  be  disclaimed  in  part:  Provided ,  That  the  amendment  or  dis¬ 
claimer  does  not  alter  materially  the  character  of  the  mark.  Appro¬ 
priate  entry  shall  be  made  in  the  records  of  the  Patent  Office  and  upon 
the  certificate  of  registration  or,  if  said  certificate  is  lost  or  destroyed, 
upon  a  certified  copy  thereof.” 

Subsection  (e)  of  section  7  is  amended  by  striking  the  words  “cer-( 
tificates  of”;  by  adding  an  “s”  to  the  word  “registration”;  and  striking 
the  words  “a  chief  of  division”  and  inserting  in  lieu  thereof  “an 
employee  of  the  Office”. 

Subsection  (f)  of  section  7  is  amended  by  striking  from  the  first 
sentence  the  words  “,  signed  by  the  Commissioner  and  sealed  with  the 
seal  of  the  Patent  Office”;  by  striking  the  word  “certificate”,  second 
occurrence;  and  by  striking  the  word  “certificate”,  third  occurrence, 
and  inserting  the  word  “registration”  in  lieu  thereof. 

Sec.  5.  Section  9  is  amended  by  striking  the  entire  section  and 
inserting  in  lieu  thereof  the  following: 

“Sec.  9.  (a)  Each  registration  may  be  renewed  for  periods  of 
twenty  years  from  the  end  of  the  expiring  period  upon  payment  of 
the  prescribed  fee  and  the  filing  of  a  verified  application  therefor, 
setting  forth  those  goods  or  services  recited  in  the  registration  on  or 
in  connection  with  which  the  mark  is  still  in  use  in  commerce  and 
having  attached  thereto  a  specimen  or  facsimile  showing  current  use 
of  the  mark,  or  showing  that  any  nonuse  is  due  to  special  circum¬ 
stances  which  excuse  such  nonuse  and  it  is  not  due  to  any  intention 
to  abandon  the  mark.  Such  application  may  be  made  at  any  time 
within  six  months  before  the  expiration  of  the  period  for  which  the 
registration  was  issued  or  renewed,  or  it  may  be  made  within  three 
months  after  such  expiration  on  payment  of  the  additional  fee  herein( 
prescribed. 

“(b)  If  the  Commissioner  refuses  to  renew  the  registration,  he 
shall  notify  the  registrant  of  his  refusal  and  the  reasons  therefor. 

“(c)  An  applicant  for  renewal  not  domiciled  in  the  United  States 
shall  be  subject  to  and  comply  with  the  provisions  of  section  1(d) 
hereof.” 

Sec.  6.  Section  10  is  amended  by  changing  the  colon  following  the 
word  “conducted”  to  a  period  and  striking  the  words  “ Provided ,  That 
any  assigned  registration  may  be  canceled  at  any  time  if  the  registered 
mark  isbeing  used  by,  or  with  the  permission  of,  the  assignee  so  as  to 
misrepresent  the  source  of  the  goods  or  services  in  connection  with 
which  the  mark  is  used”;  and  striking  the  sentence  “The  Commis¬ 
sioner  shall  keep  a  separate  record  of  such  assignments  submitted  to 
him  for  recording.”  and  inserting  in  lieu  thereof  “A  separate  record 
of  assignments  submitted  for  recording  hereunder  shall  be  maintained 
in  the  Patent  Office.” 

Sec.  7.  Subsection  (a)  of  section  12  is  amended  by  changing  the 
period  at  the  end  thereof  to  a  colon  and  inserting  after  the  colon  the 
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following:  “ Provided ,  That  in  the  case  of  an  applicant  claiming  con¬ 
current  use,  or  in  the  case  of  an  application  to  be  placed  in  an  inter¬ 
ference  as  provided  for  in  section  16  of  this  Act,  the  mark,  if  otherwise 
registrable,  may  be  published  subject  to  the  determination  of  the  rights 
of  the  parties  to  such  proceedings.” 

Subsection  (c)  of  section  12  is  amended  by  striking  therefrom  the 
first  word  of  the  last  sentence  and  insert  ing  in  lieu  thereof  the  words 
“‘Marks  published  under  this”. 

Sec.  8.  Section  13  is  amended  by  striking  the  words  “notice  of”  each 
occurrence,  and  by  adding  at  the  end  thereof  the  following  sentence: 
“An  opposition  may  be  amended  under  such  conditions  as  may  be 
prescribed  by  the  Commissioner.” 

Sec.  9.  Section  14  is  amended  by  striking  said  section  in  its  entirety 
and  inserting  in  lieu  thereof  the  following : 

“Sec.  14.  A  verified  petition  to  cancel  a  registration  of  a  mark,  stat¬ 
ing  the  grounds  relied  upon,  may,  upon  payment  of  the  prescribed  fee, 
be  filed  by  any  person  who  believes  that  he  is  or  will  be  damaged  by 
the  registration  of  a  mark  on  the  principal  register  established  by  this 
Act,  or  under  the  Act  of  March  3,  1881,  or  the  Act  of  February  20, 
)l905 — 

“(a)  within  five  years  from  the  date  of  the  registration  of  the 
mark  under  this  Act;  or 

“(b)  within  five  years  from  the  date  of  publication  under  sec¬ 
tion  12(c)  hereof  of  a  mark  registered  under  the  Act  of  March 
3, 1881,  or  the  Act  of  February  20, 1905 ;  or 
“(c)  at  any  time  if  the  registered  mark  becomes  the  common 
descriptive  name  of  an  article  or  substance,  or  has  been  abandoned, 
or  its  registration  was  obtained  fraudulently  or  contrary  to  the 
provisions  of  section  4  or  of  subsections  (a),  (b),  or  (c)  of  section 
2  of  this  Act  for  a  registration  hereunder,  or  contrary  to  similar 
prohibitory  provisions  of  said  prior  Acts  for  a  registration  there¬ 
under,  or  if  the  registered  mark  is  being  used  by,  or  with  the 
permission  of,  the  registrant  so  as  to  misrepresent  the  source  of 
the  goods  or  services  in  connection  with  which  the  mark  is  used ;  or 
“(d)  at  any  time  if  the  mark  is  registered  under  the  Act  of 
March  3,  1881,  or  the  Act  of  February  20,  1905,  and  has  not  been 
published  under  the  provisions  of  subsection  (c)  of  section  12  of 
this  Act;  or 

“(e)  at  any  time  in  the  case  of  a  certification  mark  on  the 
ground  that  the  registrant  (1)  does  not  control,  or  is  not  able 
legitimately  to  exercise  control  over,  the  use  of  such  mark,  or 
(2)  engages  in  the  production  or  marketing  of  any  goods  or  serv¬ 
ices  to  which  the  certification  mark  is  applied,  or  (3)  permits  the 
use  of  the  certification  mark  for  purposes  other  than  to  certify, 
or  (4)  discriminately  refuses  to  certify  or  to  continue  to  certify 
the  goods  or  services  of  any  person  who  maintains  the  standards 
or  conditions  which  such  mark  certifies : 

“ Provided ,  That  the  Federal  Trade  Commission  may  apply  to  cancel 
on  the  grounds  specified  in  subsections  (c)  and  (e)  of  this  section  any 
mark  registered  on  the  principal  register  established  by  this  Act,  and 
the  prescribed  fee  shall  not  be  required.” 

Sec.  10.  Section  15  is  amended  by  striking  “(c)  and  (d)  ”  in  the  first 
paragraph  and  inserting  in  lieu  thereof  the  following:  “(c)  and  (e)”. 

Section  15  is  amended  by  striking  “or  trade  name”  from  paragraph 
numbered  (4). 

Sec.  11.  Section  16  is  amended  by  striking  therefrom  the  word 
“purchasers”. 

Sec.  12.  Section  21  is  amended  by  striking  the  entire  section,  and 
inserting  in  lieu  thereof  the  following: 
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“Sec.  21.  (a)(1)  An  applicant  for  registration  of  a  mark,  party 
to  an  interference  proceeding,  party  to  an  opposition  proceeding, 
party  to  an  application  to  register  as  a  lawful  concurrent  user, 
party  to  a  cancellation  proceeding,  a  registrant  who  has  filed  an 
affidavit  as  provided  in  section  8,  or  an  applicant  for  renewal, 
who  is  dissatisfied  with  the  decision  of  the  Commissioner  or 
Trademark  Trial  and  Appeal  Board,  may  appeal  to  the  United  States 
Court  of  Customs  and  Patent  Appeals  thereby  waiving  his  right  to 
proceed  under  section  21(b)  hereof:  Provided,  That  such  appeal  shall 
be  dismissed  if  any  adverse  party  to  the  proceeding,  other  than  the 
Commissioner,  shall,  within  twenty  days  after  the  appellant  has  filed 
notice  of  appeal  according  to  section  21(a)(2)  hereof,  files  notice 
with  the  Commissioner  that  he  elects  to  have  all  further  proceedings 
conducted  as  provided  in  section  21  (b)  hereof.  Thereupon  the  appel¬ 
lant  shall  have  thirty  days  thereafter  within  which  to  file  a  civil  action 
under  said  section  21(b),  in  default  of  which  the  decision  appealed 
from  shall  govern  the  further  proceedings  in  the  case. 

“(2)  When  an  appeal  is  taken  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals,  the  appellant  shall  give  notice  thereof  to 
the  Commissioner,  and  shall  file  in  the  Patent  Office  his  reasons  of 
appeal,  specifically  set  forth  in  writing,  within  such  time  after  the  date 
of  the  decision  appealed  from,  not  less  than  sixty  days,  as  the  Com¬ 
missioner  appoints. 

“(3)  The  court  shall,  before  hearing  such  appeal,  give  notice  of 
the  time  and  place  of  the  hearing  to  the  Commissioner  and  the  parties 
thereto.  The  Commissioner  shall  transmit  to  the  court  certified  copies 
of  all  the  necessary  original  papers  and  evidence  in  the  case  specified 
by  the  appellant  and  any  additional  papers  and  evidence  specified  by 
the  appellee,  and  in  an  ex  parte  case  the  Commissioner  shall  furnish 
the  court  with  the  grounds  of  the  decision  of  the  Patent  Office,  in 
writing,  touching  all  the  points  involved  by  the  reasons  of  appeal. 

“(4)  The  court  shall  hear  and  determine  such  appeal  on  the  evi¬ 
dence  produced  before  the  Patent  Office,  and  the  decision  shall  be 
confined  to  the  points  set  forth  in  the  reasons  of  appeal.  Upon  its 
determination,  the  court  shall  return  to  the  Commissioner  a  certificate 
of  its  proceedings  and  decision,  which  shall  be  entered  of  record  in  the 
Patent  Office  and  govern  the  further  proceedings  in  the  case. 

“(b)(1)  Whenever  a  person  authorized  by  section  21(a)  hereof  to 
appeal  to  the  United  States  Court  of  Customs  and  Patent  Appeals  is 
dissatisfied  with  the  decision  of  the  Commissioner  or  Trademark  Trial 
and  Appeal  Board,  said  person  may,  unless  appeal  has  been  taken  to 
said  Court  of  Customs  and  Patent  Appeals,  have  remedy  by  a  civil 
action  if  commenced  within  such  time  after  such  decision,  not  less 
than  sixty  days,  as  the  Commissioner  appoints  or  as  provided  in 
section  21(a).  The  court  may  adjudge  that  an  applicant  is  entitled 
to  a  registration  upon  the  application  involved,  that  a  registration 
involved  should  be  canceled,  or  such  other  matter  as  the  issues  in  the 
proceeding  require,  as  the  facts  in  the  case  mav  appear.  Such  adjudi¬ 
cation  shall  authorize  the  Commissioner  to  take  any  necessary  action, 
upon  compliance  with  the  requirements  of  law. 

“  (2)  Tne  Commissioner  shall  not  be  made  a  party  to  an  inter  partes 
proceeding  under  this  subsection,  but  he  shall  be  notified  of  the  filing 
of  the  complaint  by  the  clerk  of  the  court  in  which  it  is  filed  and  shall 
have  the  right  to  intervene  in  the  action. 

“(3)  In  all  cases  where  there  is  no  adverse  party,  a  copy  of  the 
complaint  shall  be  served  on  the  Commissioner^  ana  all  the  expenses 
of  the  proceedings  shall  be  paid  by  the  party  bringing  them,  whether 
the  final  decision  is  in  his  favor  or  not.  In  suits  brought  hereunder, 
the  record  in  the  Patent  Office  shall  be  admitted  on  motion  of  any 
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party,  upon  such  terms  and  conditions  as  to  costs,  expenses,  and  the 
further  cross-examination  of  the  witnesses  as  the  court  imposes,  with¬ 
out  prejudice  to  the  right  of  any  party  to  take  further  testimony.  The 
testimony  and  exhibits  of  the  record  in  the  Patent  Office,  when  ad¬ 
mitted,  shall  have  the  same  effect  as  if  originally  taken  and  produced 
in  the  suit. 

“(4)  Where  there  is  an  adverse  party,  such  suit  may  be  instituted 
against  the  party  in  interest  as  shown  by  the  records  of  the  Patent 
Office  at  the  time  of  the  decision  complained  of,  but  any  party  in 
interest  may  become  a  party  to  the  action.  If  there  be  adverse  parties 
residing  in  a  plurality  of  districts  not  embraced  within  the  same  State, 
or  an  adverse  party  residing  in  a  foreign  country,  the  United  States 
District  Court  for  the  District  of  Columbia  shall  have  jurisdiction 
and  may  issue  summons  against  the  adverse  parties  directed  to  the 
marshal  of  any  district  in  which  any  adverse  party  resides.  Summons 
against  adverse  parties  residing  in  foreign  countries  may  be  served 
by  publication  or  otherwise  as  the  court  directs.” 

Sec.  13.  Section  23  is  amended  by  striking  from  the  last  paragraph 
thereof  the  words  “has  begun  the  lawful  use  of  his  mark  in  foreign 
commerce  and  that  he”. 

Sec.  14.  Section  24  is  amended  by  inserting  in  the  second  sentence 
thereof,  following  the  word  “time”,  the  following :  “,  upon  payment 
of  the  prescribed  fee  and  the  filing  of  a  verified  petition  stating  the 
ground  therefor,”;  and  by  inserting  in  the  third  sentence  following 
the  word  “Board”  the  word  “which”. 

Sec.  15.  Section  29  is  amended  by  deleting  the  following:  “under 
the  Act  of  March  3,  1881,  or  the  Act  of  February  20,  1905,  or  on  the 
principal  register  established  by  this  Act,  shall”  and  inserting  in  lieu 
thereof  the  following:  “in  the  Patent  Office,  may”;  and  by  deleting 
“so  to  mark  goods  bearing  the  registered  mark,  or  by  a  registrant 
under  the  Act  of  March  19, 1920,  or  by  the  registrant  of  a  mark  on  the 
supplemental  register  provided  by  this  Act”  and  inserting  in  lieu 
thereof  “to  give  such  notice  of  registration,”. 

Sec.  16.  Section  30  is  amended  by  striking  the  word  “shall”  in  the 
first,  sentence  and  inserting  in  lieu  thereof  the  word  “may”;  and  by 
striking  therefrom  all  of  said  section  except  the  first  sentence  thereof 
and  inserting  in  lieu  thereof  the  following:  “The  applicant  may  file 
an  application  to  register  a  mark  for  any  or  all  of  the  goods  and 
services  upon  or  in  connection  with  whicn  he  is  actually  using  the 
mark:  Provided ,  That  when  such  goods  or  services  fall  within  a 
plurality  of  classes,  a  fee  equaling  the  sum  of  the  fees  for  filing  an 
application  in  each  class  shall  be  paid,  and  the  Commissioner  may 
issue  a  single  certificate  of  registration  tor  such  mark.” 

Sec.  17.  Subsection  (1)  of  section  32  is  amended  by  striking  the 
entire  subsection  and  inserting  in  lieu  thereof  the  following : 

“Any  person  who  shall,  without  the  consent  of  the  registrant — 

“(a)  use  in  commerce  any  reproduction,  counterfeit,  copy,  or 
colorable  imitation  of  a  registered  mark  in  connection  with  the 
sale,  offering  for  sale,  distribution,  or  advertising  of  any  goods 
or  services  on  or  in  connection  with  which  such  use  is  likely  to 
cause  confusion,  or  to  cause  mistake,  or  to  deceive ;  or 
“(b)  reproduce,  counterfeit,  copy,  or  colorably  imitate  a  regis¬ 
tered  marie  and  apply  such  reproduction,  counterfeit,  copy,  or 
colorable  imitation  to  labels,  signs,  prints,  packages,  wrappers, 
receptacles  or  advertisements  intended  to  be  used  in  commerce 
upon  or  in  connection  with  the  sale,  offering  for  sale,  distribution, 
or  advertising  of  goods  or  services  on  or  in  connection  with  which 
such  use  is  likely  to  cause  confusion,  or  to  cause  mistake,  or  to 
deceive. 
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shall  be  liable  in  a  civil  action  by  the  registrant  for  the  remedies  here¬ 
inafter  provided.  Under  subsection  (b)  hereof,  the  registrant  shall 
not  lie  entitled  to  recover  profits  or  damages  unless  the  acts  have  been 
committed  with  knowledge  that  such  imitation  is  intended  to  be  used 
to  cause  confusion,  or  to  cause  mistake,  or  to  deceive.” 

Paragraph  (b)  of  subsection  (2)  of  section  32  is  amended  by  strik¬ 
ing  the  word  “published”  and  inserting  in  lieu  thereof  the  word 
“publisher”. 

Sec.  18.  Subsection  (a)  of  section  33  is  amended  by  striking  there¬ 
from  the  words  “certificate  of”  in  the  first  line,  and  changing  “certifi¬ 
cate”,  second  appearance,  to  “registration”. 

Subsection  (b)  of  section  33  is  amended  by  striking  the  word 
“certificate”,  first  appearance,  and  inserting  the  word  “registration” 
in  lieu  thereof  and  by  striking  therefrom  the  word  “certificate”,  second 
appearance,  and  inserting  in  lieu  thereof  “affidavit  filed  under  the 
provisions  of  said  section  15”. 

Paragraph  (3)  of  subsection  (b)  of  section  33  is  amended  by  strik¬ 
ing  therefrom  the  words  “has  been  assigned  and”;  and  by  striking 
therefrom  the  word  “assignee”  and  inserting  in  lieu  thereof  the  words 
“registrant  or  a  person  in  privity  with  the  registrant”. 

Paragraph  (5)  of  subsection  (b)  of  section  33  is  amended  by  strik¬ 
ing  therefrom  the  word  “the”  following  the  words  “date  prior  to” 
and  inserting  in  lieu  thereof  the  words  “registration  of  the  mark 
under  this  Act  or”;  by  striking  therefrom  “(a)  or”  following  the 
word  “subsection”;  and  by  changing  the  period  to  “;  or”. 

Paragraph  (6)  of  subsection  (b)  of  section  33  is  amended  by  insert¬ 
ing  the  words  “registration  under  this  Act  or”  after  the  word  “the”, 
second  appearance;  by  striking  therefrom  “  (a)  or”  following  the  word 
“subsection”,  first  appearance;  by  striking  from  the  proviso  the  words 
“only  where  the  said  mark  has  been  published  pursuant  to  subsection 
(c)  of  section  12  and  shall  apply”;  by  striking  the  words  “the  date  of” 
following  the  words  “prior  to”  in  said  proviso  and  inserting  in  lieu 
thereof  “such  registration  or  such”;  by  striking  therefrom  the  words 
“under  subsection  (a)  or  (c)  of  section  12  of  this  Act”;  and  by 
changing  the  period  to  “ ;  or”. 

Sec.  19.  Section  35  is  amended  by  striking  “31(1)  (b)”  and  inserting 
in  lieu  thereof  “32”. 

Sec.  20.  Subsection  (b)  of  section  44  is  amended  by  striking  said 
subsection  in  its  entirety  and  inserting  in  lieu  thereof  the  following: 

“(b)  Any  person  whose  country  of  origin  is  a  party  to  any  conven¬ 
tion  or  treaty  relating  to  trademarks,  trade  or  commercial  names,  or 
the  repression  of  unfair  competition,  to  which  the  United  States  is  also 
a  party,  or  extends  reciprocal  rights  to  nationals  of  the  United  States 
by  law,  shall  be  entitled  to  the  benefits  of  this  section  under  the  condi¬ 
tions  expressed  herein  to  the  extent  necessary  to  give  effect  to  any 
provision  of  such  convention,  treaty  or  reciprocal  law,  in  addition  to 
the  rights  to  which  any  owner  of  a  mark  is  otherwise  entitled  by  this 
Act.” 

Subsection  (e)  of  section  44  is  amended  by  inserting  after  the  word 
“a”  in  the  second  sentence  the  words  “certification  or  a” ;  and  by  strik¬ 
ing  from  said  second  sentence  the  words  “application  for  or”. 

Sec.  21.  Section  45  is  amended  as  follows:  The  sixth  paragraph  of 
said  section,  relating  to  the  definition  of  “applicant,  registrant”,  is 
amended  by  changing  “and”,  second  appearance,  to  “,  predecessors,”. 

The  ninth  paragraph  of  said  section,  relating  to  the  meaning  of  the 
terms  “trade  name”  and  “commercial  name”,  is  amended  by  inserting 
a  comma  between  the  words  “commercial”  and  “agricultural”. 

The  eleventh  paragraph  of  said  section,  being  the  definition  of  “serv¬ 
ice  mark”,  is  amended  by  striking  the  definition  in  its  entirety  and 
inserting  in  lieu  thereof: 
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“The  term  ‘service  mark’  means  a  mark  used  in  the  sale  or  advertis¬ 
ing  of  services  to  identify  the  services  of  one  person  and  distinguish 
them  from  the  services  of  others.  Titles,  character  names  and  other 
distinctive  features  of  radio  or  television  programs  may  be  registered 
as  service  marks  notwithstanding  that  they,  or  the  programs,  may 
advertise  the  goods  of  the  sponsor.” 

The  fifteenth  paragraph  of  said  section,  relating  to  use  in  commerce, 
is  amended  by  changing  the  period  at  the  end  of  said  paragraph  to 
a  comma  and  adding  the  words  “or  the  services  are  rendered  in  more 
than  one  State  or  in  this  and  a  foreign  country  and  the  person  render¬ 
ing  the  services  is  engaged  in  commerce  in  connection  therewith.” 

The  seventeenth  paragraph  of  said  section,  relating  to  the  meaning 
of  the  term  “colorable  imitation”,  is  amended  by  changing  “terms”  to 
“term”  and  deleting  the  word  “purchasers”  at  the  end  thereof. 

The  final  paragraph  of  said  section  is  amended  by  striking  there¬ 
from  the  word  “commence”  and  inserting  in  lieu  thereof  the  word 
“commerce”. 

Approved  October  9,  1962. 
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Public  Law  87-718 
87th  Congress,  S.  3475 
September  28,  1962 

3n  act 

_ 76  STAT. 

To  provide  further  for  cooperation  with  States  in  administration  and  enforcement 

of  certain  Federal  laws. 

Be  it  enacted  by  the  Semite  and  House  of  Representatives  of  the 
Vnited  States  of  America  in  Congress  assembled ,  That,  in  order  to 
avoid  duplication  of  functions,  facilities,  and  personnel,  and  to  attain 
closer  coordination  and  greater  effectiveness  and  economy  in  adminis¬ 
tration  of  Federal  and  State  laws  and  regulations  relating  to  the  mar¬ 
keting  of  agricultural  products'  and  to  the  control  or  eradication  of 
plant  and  animal  diseases  and  pests,  the  Secretary  of  Agriculture  is 
hereby  authorized,  in  the  administration  and  enforcement  of  such 
Federal  laws  within  his  area  of  responsibility,  whenever  he  deems 
it  feasible  and  in  t.he  public  interest,  to  enter  into  cooperative  arrange¬ 
ments  with  State  departments  of  agriculture  and  other  State  agencies 
charged  with  the  administration  and  enforcement  of  such  State  laws 
and  regulations  and  to  provide  that  any  such  State  agency  which  has 
adequate  facilities,  personnel,  and  procedures,  as  determined  by  the 
Secretary,  may  assist  the  Secretary  in  the  administration  and  enforce¬ 
ment  of  such  Federal  laws  and  regulations  to  the  extent  and  in  the 
manner  he  deems  appropriate  in  the  public  interest. 

Further,  the  Secretary  is  authorized  to  coordinate  the  administra¬ 
tion  of  such  Federal  laws  and  regulations  with  such  State  laws  and 
regulations  wherever  feasible.  However,  nothing  herein  shall  affect 
the  jurisdiction  of  the  Secretary  of  Agriculture  under  any  Federal 
law,  or  any  authority  to  cooperate  with  State  agencies  or  other  agencies 
or  persons  under  existing  provisions  of  law,  or  affect  any  restrictions 
of  law  upon  such  cooperation. 

Approved  September  28,  1962. 
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